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SLANDER. 


WHEN THE COMMUNICATION OF SLANDEROUS 
WORDS IN ANSWER TO AN INQUIRY IS 
PRIVILEDGED 


As a general rule the liability ofa party, 
who uses and publishes of another express- 
ions which amount in law to slander, does 
not at all depend upon the actual con- 
sideration of the particular motives pre- 
vailing at the time. It is enough that the 
words are found to be per se actionable, in 
order to warrant therefrom a legal impli- 
cation of existing malice. To this general 
rule, however, there are some exceptions 
classed under the distinctive denomination 
of “ priviledged communications ;” and 
when it is remembered that in an action on 
the case founded on statements of the latter 
description, the question of malice becomes 
an ingredient so essential to success, that it 
cannot, as in ordinary cases, be left to mere 
inference, but must expressly, and in fact 
be proved, the importance of a decision, 
tending tosettle and define what is to be 
considered a “ priviledged communication,” 
must, unhesitatingly, be admitted. Of this 
character is the decision of Griffith v. Lewis, 
3 New York Legal Observer, 330 S. C., 9 
Jurist, 390; and in now briefly adverting 
thereto every observation wil! be limited 
to that particular kind of priviledged com- 
munication, the nature and extent of which 
the case in question very accurately defines, 
namely how far the communication of slan- 
derous words in answer to an inquiry by a 
person who is interested in knowing 
whether they have been previously used 
or not, can be so considered. The first 
case to which it is necessary to refer is, 
that of Twogood v. Spyring, 1 C. M. & R. 
There the defendant, who was tenant of 
certain premises, for whom in the capacity 
of a journeyman carpenter, the plaintiff in 
the action had been sent by the landlord’s 
agent to do certain work, charged the plain- 
tiff, in the presence of a person named Tay- 
lor, with being drunk, and having broken 


open his (the defendant’s) cellar door. Upon 
38 





the then denial of this charge, the defendant 
went and complained in similar terms to 
the landlord’s agent by whom the plaintiff 
had been employed, and subsequently re- 
peated, in reply to an inquiry by Taylor, 
and in the absence of the plaintiff, that he 
was confident the plaintiff had broken open 
the cellar door. On this state of facts it 
was contended in support of a motion for a 
nonsuit or new trial, that these were privi- 
ledged communications, and that, therefore, 
the question of malice should have been 
left to the jury. After taking time to con- 
sider, the judgment of the court was de- 
livered by Parke B., in the course of which 
it is laid down, that the communication to 
the landlord’s agent, and that made in the 
presence of Taylor, were to be considered 
as priviledged; but that the subsequent 
one, made in the absence of the plaintiff to 
Taylor, could not be so considered. The 
ground, on which the decision, with respect 
to the first charge in the presence of Tay- 
lor, rests, is that of its being made by one 
who was to be considered as standing in the 
relation of master to the plaintiff, and it 
may be well to quote a portion of the 
judgment relative to this point, as it will 
be found of some assistance in determining 
the practical application of the law. In 
Griffiths v. Lewis, Mr. Baron Parke observes 
‘Tam not aware that it was ever deemed 
essential to the protection of such commun- 
ication, that it should be made to some per- 
son interested in the inquiry alone, and not 
in the presence of a third person. If made 
with honesty of purpose to a party who has 
any interest in the inquiry, (and that has 
been very liberally construed, Child v. 
Affleek, 4 Man. & Ry. 590. 9 Barn. & Cress. 
403.) the simple fact that there has been 
some casual bystander cannot alter the na- 
ture of the transaction.” And again, ‘ the 
mere fact of a third person being present 
does not render the communication abso- 
lutely authorized, although it may be a 
circumstance to be left with others, inclu- 
ding the style and character of the language 
used, to the consideration of the jury, who 
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are to determine whether the defendant had |said. The learned J udge told the jury that 


acted bona fide in making the charge, or 
had been influenced by malicious motives.” 
The rule thus laid down has received di- 
rect confirmation in a decision of the Court 
of Queen’s Bench in the case of Padmore 
v. Lawrence, 11 Ad. & Ell. 380. As an 
authority on the question about which we 
are more immediately concerned at present, 
the case of Twogood v. Spyring, goes no 
further than to establish what could hardly 
be matter of serious doubt, that the cir- 
cumstance of a party’s repeating a charge 
(priviledged-on the first occasion) of 
another to an uninterested third person, in 
answer to an inquiry by the !atter, does not 
protect him from the ordinary liabilities of 
an action on the case for slander. Another 
case, bearing on the subject now under 
consideration, is that of Warr y. Jolly, 6 C. 
& P. 497, and was tried before Mr. Baron 
Alderson at the sittings in London, after 
Trinity Term 1834. The alleged slander- 
ous words in this case had been elicited by 
questions put by the plaintiff and his friend 
to the defendant, and they communicated 
the fact of defendant’s wife having been 
cautioned by a third party against the plain- 
tiff as a man of intemperate habits. On be- 
half of the defendant it was submitted that 
the words were priviledged having been 
used in answer to questions by the 
plaintiff, and the learned Judge being of 
that opinion, directed the jury that it lay 
on the plaintiff to show the existence of 
malicious motives on the part of the de- 


fendant, who thereupon found a verdict for | 


the defendant. In this case it will be ob- 


| « if they believed the report originated with 
‘the defendant, and that what he had said 
produced the inquiry, the communication 
was not privileged. If they believed that 
‘it originated elsewhere, and that the de- 
fendant, being called upon to report, had 
bona fide made the statement they should 
find for the defendant,” whereupon they 
found a verdict for the plaintiff. 

Griffith v. Lewis above quoted, by which 
the foregoing principle is fully recognized, 
makes it further appear that the cireumstance 
of a prejudicial statement being repeated in 
answer to an inquiry by the injured party 
himself does not alter the application of 
that principle. The defendant there it ap- 
peared was applied to by the plaintiff, in 
company with another, to state whether he 
had been saying that the plaintiff, who was 
a butcher, used false weights, and that the 
defendant replied yes, and that he had been 
i doing so for years. A verdict having been 
|found for the plaintiff it was contended, in 

support of a motion for a new trial on the 
ground of misdirection, that being a privi- 
leged communication, the question of ex- 
press malice in the defendant ought to have 
been left to the jury, and in the course of 
the argument the previous cases were par- 
ticularly referred to. The Court of Queen’s 
Bench however expressed an unanimous 
opinion to the contrary. Mr. Justice Pat- 
teson says, ‘“* where a person did not origi- 
nate the words and being applied to by the 
person whose character is affected by them, 
makes a communication in answer thereto, 
isuch communication is privileged. Where 














served that the statement made (not re-|a party originates a slander, and afterwards 
peated as jn the previous case) related to | repeats it, even in the shape of a report in 
something which had been said by another answer to a question by the person slan- 


person to the party of whom the inquiry | 


was made, and in this respect differs from 
that to which reference is about to be made ; 
of this decision it will be seen the case 
of Griffiths v. Lewis, is an extended con- 
firmation. Smith v. Mathews, 1 Moo. & 
Rob., tried before Lord Lyndhurst, then 
Lord Chief Baron, at the sittings in London 
after Michaelmas Term, 1831, was a case 


dered, then, though made by him bona fide 
‘and believing it to be true, he is liable be- 
|cause he was the inventor of it.” Again, 
| Lord Denman, Ch. J., says, “ The question 
‘really is, whether the uttcrance of slander 
once, gives to the party who uttered it a 
privilege of uttering it again when he is 
|asked for explanation. It is the constant 
| practice for persons who have been slan- 





in which, in consequence of certain state- | dered, and wish to set themselves right, to 
ments made by the defendant, prejudicial take with them some friend, and ask the 
to the plaintiff as a tradesman, he, the de- | person who has uttered the slander, whether 
fendant, was called upon by the employers | he used the words, and whether he will 
of the plaintiff to examine into the subject | abide by them. Indeed an action for es- 
matter of such statements, and thereupon tablishing a person’s character does not 
repeated ina report what he had before | stand well without such a previous inquis 
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ry.” His Lordship then goes through the 
several cases, and concludes by stating that 
in Smith vy. Mathews the correct rule was 
laid down. 

The conclusion derivable from these 
causes would seem to set at rest all ordinary 
doubt as to how far a communication inter- 
rogatively obtained can be considered le- 
gally privileged. From the cases of Two- 
good v. Spyring and Padmore v. Lawrence 
as well as that of Griffiths v. Lewis, it is 
quite clear that the mere circumstance of 
a third party being present when a commu- 
nication is made, will not take away from it 
any claim to be considered as privileged 
which may otherwise exist. It seems 
however, that there must be an interest in 
the subject matter of the inquiry in the 
person making it; and the cases afford no 
direct authority for saying that any interest 
short of that possessed by the party slan- 
dered will suffice. All the cases clearly 
decide that the main point to be aseertained 
is, whether the party who, when interro- 
gated, communicates the prejudical state- 
ment, be, himself, the person from whom 
it originated, or whether, having heard it 
from another, he merely to gratify the inte- 
rested inquirer, discloses its purport. In 
the former case the liability of the party 
will result from the proof of the statement 
alone, whilst in the latter the success of the 
plaintiff in the action will depend on his 
ability to establish in addition the existence 
of malicious motives on the part of the de- 
fendant. 


oo 


LIABILITY OF INFANTS 
TORTS. 


FOR 


Tue priviledge of infancy does not pro- 
tect them from the consequences of wrongs, 
und consequently they are liable to civil 
actions for all torts and injuries of a private 
nature. Per Lord Kenyon, 8 T. R. 336. 


Thus an action may be maintained against | 


an infant for slander and libel, (Defries v. 
Davis, 1 Bing. N. C. 692; 8. C. 1 Scott, 
594,) and it is presumed that his liability 
for these offences would be similar to his 
responsibility for criminal acts; and that 
although under the age of fourteen years 
express malice must be proved, yet above 
that age malice in law would be sufficient, 
and his responsibility would after then be the 
same 2s an adult. (See Bacon, Infants, H.) 
In all civil actions for torts, wherein malice 


is the gist of the action, it would appear that 
the rule would be the same as in criminal 
cases, and that consequently under the age 
of seven years no responsibility would attach 
to his acts, and that after the age of seven 
years, and between that and fourteen years, 
the malicous intention of the child must be 
clearly shown, in order to obtain judgment 
against him; but in other civil actions for 
torts, wherein malice either in law or in 
fact was not necessary to sustain the action, 
the distinctions would not arise. Thus de- 
tinue or trover will lie to recover any spe- 
cific chattel which he had no right to retain, 
and which had not been delivered to him 
upon any contract, without reference to his 
age at the time the detention was committed. 
Mills v. Graham, 1 N. R. 140. So trover 
| or trespass would lie for an unlawful taking 
_ by the infant, as for property embezzled by 
him, although his age might be such as not 
'to render him criminally responsible ; and 
‘since the form of the action no way alters 
‘his liability, assumpsit for money had and 
|received would lic, if he had subsequently 
‘to such wrongful conversion sold the goods 
for his own use, and obtained money for 
them. Bristow v. Eastman, 1 Esp. 172. 

'Trover or detinue would also lie against 
an infant for not returning goods sent to 
him for a particular purpose which has been 
fulfilled, or for a limited time which has re- 
pined. His liability arises in such case 
independently of the original contract of 
bailment ; thus, if goods are lent to an in- 
fant for a specific time, trover would lie if 
he failed to return them. Jills v. Graham. 
Or if goods are sent to an infant to be man- 
ufactured and he refuses to return them after 
they are completed, detinue or trover would 
be the proper remedy. Co. Litt. 180 b. 
| note An infant is also liable in trespass 
quare clausum fregit, or vi et armis, and the 
only difference between him and an adult 
is, that the infant is not liable as a tres- 
passer by a prior or subsequent asssent. 

If the infant has committeed a wrong, it 
seems to be immaterial whether the action 
be brought in form ex contractu or in tort ; 
for his liability for the wrong does not de- 
pend on the form of the action. Bristow v. 
Eastman, Peake 223. 

So by charging an infant in an action of 
tort, where the foundation of the action is 
upon a contsact, he will not thereby be 
rendered liable fur a breach of a contract. 
: Jennings v. Randall, 8 T. R. 835, Thus, 
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where an infant hires a horse he will not 
be liable in an action on the case for an 
immoderate use of it, the offence arising 
elearly out of the mere breach of the agree- 
ment; but had he refused to return 1, or 
willingly killed the horse, for such wrongs 
it would seem that his nonage would not pro- 
tect him. Howlett v. Howlett, 4 Camp. 118. 

On the same principle it was held, Green 
v. Greenbank, 2 Marsh 485, that infancy is 
a bar to an action for a breach of a warranty 
of a horse, though framed in an action on 
the case for deceit, the foundation of the 
action being a breach of the undertaking, 
whether the action is framed in assumpsit, 
or case for the deceit. 

An infant who has goods delivered to him 
on a contract of sale is not liable either in 
trover or detinue, inasmuch as the delivery 
was in pursuance of a contract by which the 
return of the goods was not contemplated, 
(Johnson v. Pie, 1 Lev. 169; 1 Keb. 905, 
S. C.) a circumstance which distinguishes 
these cases from the case of Mills v. Gra- 
ham, | N. R. 140, above quoted. 

There are instances in which an action 
of debt and detinue has been bi ought against 
an infant upon his refusal to pay for or re- 
wrn goods sold to him, and a plea of infancy 
to the count in detinue was not pleaded, and 
Mr. Chitty, in his work on pleading, vol. 1, 
px 124, 6th ed., says, “if an infant buys 
goods and he refuses to pay for them, deti- 
nue lies for the goods.” 


SUIT AGAINST TRUSTEES. 


Tue institution of a suit against trustees 
for the administration of the trust does not, 
it seems, necessarily suspend its execution. 
There is no reason why the mere institution 
of a suit should have this effect. In a re- 
cent case that came before Vice Chancellor 
Wigram, he observed, “if the court has as- 
sumed the execution of the trusts, it will be 
highly inconvenient, if not impracticable, 





for the trustees afterwards to act independ- | 
ently of the court; the court, however, in| 
the absence of any misconduct on the part. 
of the trustees, does not deprive them of the | 
exercise of their discretion. It only re- 
quires them to act under its control. But 
the mere filing of a bill cannot have the 
effect of preventing trustees from doing acts 
necessary to the due execution of the trusts 
which are imposed on them. Such a rule 
might in many cases operate to destroy the 
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COURT OF APPEALS—FLORIDA. 


Before the Hon. DILLON JOURDAN, President 
Judge, and Associate Judges the Hon. ISAAC 
H. BRONSON, the Hon. SAMUEL W. CAR- 
MACK, and the Hon. SAMUEL J, DOUGLAS. 


Jonun Harptn adm’r appellant v. Patter. 
son et al., appellees—January Term, 
1844,* 


MARRIAGE SETTLEMENT — TRUST — 
PARTITION. 


By deed of Marriage settlement executed in South 
Carolina, in 1807, certain negro slaves, the pro- 
perty of the intended wife, were conveyed to 
trustees with consent of the intended husband; 
upon the trust following amongst others, * that 
if the wife should survive the husband, having 
children, then that the trustees should stand 
possessed of the slaves and their increase, for 
the use, benefit and behoof of the widow and the 
children of said intended marriage as tenants 
in common.” The marriage was solemnized and 
the property held by the trustees during the hus- 
band’s life. He died in 1810, leaving one child, 
the issue of that marriage. His widow married 
again in 1812, and upon this second marriage, a 
deed of settlement to the same trustees, and in 
terms precisely similar to the first, was executed. 
There was no issue of this marriage, and the sec- 
ond husband died also. A third took her to wife, 
and he also died childless. On the occurrence 
of the third marriage there was no deed of mar- 
riage settlement. Ona bill filed by the widow, 
it was alleged that the slaves were in the last hus- 
band’s possession during the coverture, that A. L 
W., the sole issue of the first marriage, and as 
such tenant in common with the complainant, 
was of full age, and that a partition in all respects 
satisfactory was made of the slaves by decree of 
Jackson county court, the validity of which, 
however, was questioned—that one moiety in 
value was delivered to said A. L. W., and the 
other remained in the possession of complainant 
and her husbaud—that he died greatly embar- 
rassed, and that the slaves have been taken in 
execution for his debts. 

The bill claimed the interposition of the court on 
the ground that the property was protected by 
the first deed of marriage settlement from the 





* This case was sent to us by one of the leading 
members of the bar of Florida, who, we presume, 
was one of the counsel in the case. On referring 
to p. 275 ante, it will be seen that we reported 
what we thougnt was THE OPINION OF THE COURT 
in this case, (and which was sent to us by the 
learned president, Judge Jourdan ;) it seems, how- 
ever, that such opinion was the mere dissenting 
opinion of Judge Jourdan. We lose no time in 
correcting the error into which we have fallen. 
From the way in which that opinion was prepared 
we supposed it to be the opinion of the Court, and 
that the dissenting opinion of Judge Jourdan had 
not been sent to us. 


























THE NEW YORK LEGAL OBSERVER. 


401 





In Chancery.—Hardin adm’r v. Patterson et al. 





marital rights of the third husband—it being a 
continuing trust. It also prayed an injunction 
against the judgment creditors and a decree 
against the executor of the deceased, for the lives 
of the slaves since his death, as a preferred claim. 

Held by the court, (Jourvan, J., dissenting) upon 
demurrer to the bill, that the purposes of the 
deed of trust, being to protect the property against 
the marital rights of the husband, were fulfilled 
at his death. That the widow and the infant 
then became invested with the legal estate by 
operation of law, and the possession of the pro- 
perty (it being personalty) having been surren- 
dered by the trustees, the trust estate terminated, 
the title of the widow and her son became com- 
plete, and the legal estate in the slaves vested in 
them as tenants in common. 

Held also, that the second deed being in terms like 
the first, the trust thereby created terminated at 
the death of the second husband. 

Held also that there being no marriage settlement 
on the occasion of the third marriage, the mari- 
tal right of the husband attached. 

Held also that the partition of the property made 
in this case (the parties being of full age and 
consenting) was valid and binding. 

Held also, that even if the marital rights of the 
husband had not attached, yet that the claim 
for hires, since his death, would at most be but 
a simple contract debt against his estate, to be 
discharged pro rata with other debts of like dig- 
nity. ~ 


The circumstances of this case are fully 
stated in the adjudication. 


Dovetas, J., delivered the opinion of the 
Court.—This case comes to this court upon 
an appeal from a decree of the Judge of the 
Superior Court of Jackson county, pro- 
nounced at the Spring Term of 1842. 

A bill was filed in that court on the 13th 
day of March, 1840, by Esther Patterson, 

‘ setting forth that the complainant some time 
in the year 1807, then a feme sole, resided 
in the State of South Carolina, and was law- 
fully possessed in her own right of certain 
negro slaves named in the bill: that, being 
about to intermarry with one Elisha Wood- 
ard, a deed of marriage settlement was made 
and entered into, with full knowledge and 
consent of said Woodard; by which the 
slaves were conveyed to trustees for the 
purposes set forth in said deed, one of which 
was, that if the complainant should survive 
the said Elisha Woodard, having at the 
time of his death children of the said intend- 
ed marriage, then and in that event and 
contingency, the trustees and the survivor of 
them, his executors and administrators should 
stand possessed of the said negro slaves and 
their future increase and issue, for the use, 
benefit and behoof of the complainant so 
surviving, and the children of said intended 
marriage, as tenants in common. 





The marriage was solemnized between 
the complainant and Elisha Woodard; the 
slaves were held by the trustees in accord- 
ance with the provisions of the deed, until 
the death of Woodard, which took place in 
the year 1810, leaving one child, the sole 
issue of the marriage, and his widow him 
surviving. 

The bill further states, that sometime in 
the year 1812, the complainant again inter- 
married with one Obediah Fey: that a deed 
of settlement similar in all respects to the 
one made and entered into previous to her 
first marriage with Woodard was executed, 
and the same trustees interposed. By this 
marriage there was no issue, and Fey, the 
second husband, died sometime in the year 
1814. 

The bill further states, that sometime in 
the year 1816 the complainant again inter- 
married with one William Patterson, of the 
State of Georgia: that previous to this mar- 
riage no new deed of settlement was made 
to protect the property from the marital 
rights of the third husband, it being deemed 
unnecessary, as it was considered by the 
parties that the property was still vested in 
the trustees for the purposes of the settle- 
ment. 

The bill then alleges that the slaves were 
in the possession of Patterson during the 
continuance of the marriage with complain. 
ant: that Alfred L. Woodard, the sole issue 
of the first marriage, and as such tenant in 
common with the complainant, was of full 
age, and that a partition in all respects sat- 
isfactory, was made of the slaves, by decree 
of the County Court of Jackson county; and 
one moiety in value delivered to Alfred L. 
Woodard, the issue of the first marriage ; 
and the other moiety left in possession of 
complainant and her husband Patterson : 
that Patterson died greatly indebted and 
embarrassed, that his executor has taken 
possession of the slaves, and that they are 
in danger of being taken in execution to 
satisfy his debts. 

The bill then prays, that the creditors of 
Patterson be perpetually enjoined from levy- 
ing their executions on the slaves, or in any 
manner intermeddling with them, and that 
the executor of Patterson be required to pay 
over to the complainant the hires of said 
slaves since the death of Patterson, and that 
the amount of such hires be, when ascer- 
tained, a preferred debt against the estate 
of said Patterson. 
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The injunction prayed for against the ex- 
ecutor and the creditors of Patterson was 
granted ; and the writ issued in due form 
on the 13th day of March, 1840. 

To the bill there was a general demurrer; 
and the cause came on to be finally heard 
on the bill, and the demurrer thereto, at the 
Spring Term of Jackson Superior Court, 
1842. 

The court below decreed, that as the pro- 
perty belonged to complainant before her 
first marriage with Woodard; and as it was 
the intention of the parties to protect it from 
his marital rights during the coverture ; such 
intention created a continuing trust that ex- 
tended to all subsequent marriages; and 
that the marital rights of her third husband 
Patterson did not attach, nor was it liable 
in the hands of his executor for his debts. 

That one moiety of the hires of the slaves 
since the death of her husband Patterson, 
was due to complainant, and decreed pay- 
ment of the same by his executor, in pre- 
ference to any other debts against the estate: 
that complainant was entitled to possession 
of said slaves, and decreed a delivery of them 
by the husband’s executor. 

That the judgment creditors of Patterson 
be perpetually enjoined from proceeding 
against the slaves, and that the executor be 
restrained from selling the same. From the 
decree of the court below, an appeal is ta- 
ken to this court. 

The question for this court to decide is, 
did the trust estate cease on the termination 
of the second marriage with Fey? for it is 
admitted by the demurrer, that during the 
continuance of that marriage, it was pro- 
tected by the deed of settlement. 





The equity set up in the bill and relied | 


upon is, that the settlement made in con- 
templation of the first marriage with Wood- 
ard, extended to, and protected the property 
of complainant from the marital rights of 
the third husband, without any new convey- 
ance for that purpose. If this be true, the 
second deed of settlement equally protecis 
it, being in all respects like the first, it must 
be governed by the same rules. 

The general rule is, that a trust estate is 
not to continue beyond the period required 
for the purposes of the trust. 4 Aent’s Com. 


settlement in the present case, was to pro- 
tect the property of the wife from the mari- 
tal rights of the husband, Woodard. 

There is a manifest distinction between 
a trust in real estate, and a trust of personal 
property. A trust in real estate can be 
created and conveyed by deed or will only. 
Neither can it be terminated but by deed, 
or such lapse of time as raises the presump- 
tion of a deed. In cases of trusts of real 
estate, the legal title remains in the trustee 
until a re-conveyance by deed to the cestui 
que trust. Not so of a trust of personal 
property. When the objects of a trust in 
personal property are accomplished, and 
the cestui que trust is in possession, the out- 
standing legal title in the trustee is annexed 
to the beneficial interest of the cestui que 
trust by operation of law, and without any 
other transfer from the trustee. 

In cases of trusts of real estate, a Court 
of Equity alone can compel a re-conveyance 
from the trustee to the cestui que trust, un- 
less the trustee voluntarily convey; and 
hence, in those cases, where the husband 
comes into a Court of Equity to obtain pos- 
session of his wife’s estate, the Court will 
require a suitable provision to be made for 
the wife. This is on the well settled prin- 
ciples of the courts, that he who asks equity 
must do equity, and no aid will be afforded 
by that court in opposition to this rule. 

In cases of trusts of personal property, if 
the husband were to go into a Court of 
Equity to obtain the property of his wife, 
the only decree that court could make would 
be to require a delivery of possession by the 
trustee to the husband, and not a re-convey- 
ance by deed or other instrument of writing 
—possession being sufficient evidence of 
title in personality. 

And though it is equally true in regard to 
both real estate and personal property, that 


the court would require a just and equitable 


provision for the wife, if its powers were in- 
voked to aid the husband in obtaining posses- 
sion; yet, if the trustee voluntarily conveyed 
the real estate, or surrendered to the hus- 
band possession of personal property, on bill 
filed for a settlement, the court would have 
no jurisdiction; for it is well settled that 
those acts a trustee may be compelled to do 


204. In the consideration of this case, let by suit, he may voluntarily do without suit. 
us apply this rule and see what were the| Story’s Eq., 243; Lee v. Brown, 4 Ves. 
objects the parties had in view in creating 369; 2 Ves. 590. 


this estate. 


| 


[t cannot be pretended that in this case 


The most obvious purpose of the trust ' the trustees could have maintained an action 
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either at lav or in equity to recover from 
complainant and the issue of the first mar- 
riage, possession of the slaves. 

The purposes of the trust were accom- 
plished, and the estate had terminated by 
act and operation of law. The legal and 
equitable estate having united in the same 
persons, their titles were complete. ‘They 
held a legal estate in the slaves as tenants 
in common. 

In the case of Pringle and others v. Allen, 
1 Hill’s Ch. Cases, 135, the settlement was 
to husband and wife during their joint lives, 
and to the use of the survivor of them; witha 
limitation over to the issue of the marriage. 
It was held, in that case, that upon the death 
of the husband, a /egal estate vested in the 
wife. Suppose, in that case, the limitation 
had been, as in this, to the survivor and 
the issue of the marriage as tenants in com- 
mon; the wife would, doubtless, have taken 
a legal estate with the issue as tenants in 


common, and not a mere equity. There | 


being no other or farther limitation, she 
might have disposed of it by gift or grant, 
or might have consented to partition, or 
gone into a Court of Equity to obtain it. 

It would be difficult to discover upon 
what grounds the court below held the trust 
for the separate use of complainant, to spring 
up and revive upon her marriage with Pat- 
terson. It is admitted that she might, and 
possibly did exercise full ownership over 
the property upon the termination of the 
second marriage, and possessed an absolute 
power of disposition over it before her third 
marriage with Patterson. She might have 
settled it in whatever manner she pleased, 
by express contract ; and her third marriage 
being without such special contract or agree- 
ment, the Jegal presumption must be that 
she intended the marriage itself to operate 
as a gift of it to the husband. Were it oth- 
erwise, this manifest inconsistency would 
arise, that the feme, while sole and unmar- 
ried, would be the absolute owner of the 
property—might, 1s in this case, have it 
placed in her hands by the trustee, or be 
assigned by her to a mere volunteer, or ta- 
ken in execution for her debts—and yet the 
marriage would not be a transfer of it to the 
husband, a purchaser for valuable consider- 
ation. Lewin on Trusts, 153. ‘ What an 
anomalous species of estate would otherwise 
be created! the feme while sole to be the 
absolute owner—in the event of her mar- 
riage the separate use to spring up; on the 








death of the husband, the feme to be abso- 
lute owner again; and in the event of a 
second marriage, the fetter to be renewed.” 
This would indeed be a strange and mon- 
strous species of estate, and such as could 
not be admitted without violence to the first 
principles of equity. Lewin on Trusts, 154. 

We do not think in this case, the matter 
is aided by a resort to the intention of the 
parties in construing the deed of settlement. 
The clear intention as ascertained from the 
deed itself is, that in the event of the hap- 
pening of the contingency which did occur, 
the complainant and the issue of the mar- 
riage, should take a legal estate in the slaves 
as tenants in common. 

In the case of Foley v. Burnell, 1 B. C. 
C. 274; and the case of the Countess of 
Lincoln v. Duke of Newcastle, 12 Ves. 234 ; 


‘it was urged, that from the testator’s anxiety 


to protect the property, he had given a suf- 
ficient hint to the court to carry on the lim- 
itations. After pointing out the difficulties 
it would have to encounter, were it called 
upon to give direction to devises, the court 
held that it could go no farther than the 
clear devise. These were cases of devise, 
in which greater latitude of construction is 
allowed than in marriage articles, to carry 
into effect the intention of parties. 

As a general principle, if it can be clearly 
ascertained from any thing in the will, that 
the testator did not mean to use the expres- 
sions, which he has employed, in their strict, 
proper and technical sense, the court, ia 
decreeing such settlement as he has direct- 
ed, will depart from his words in order to 
execute his intention. Maguire v. Scully, 
2 Hog. 113; 5 Mad. 260. 

In cases of trust created by will, Courts 
of Equity will give them the same liberal 
construction that Courts of Law will give 
to the will itself, and for the same object, 
to carry into execution the intention of the 
devisor. 

In cases of marriage settlement by deed, 
the plain intent, as gathered from the deed 
itself, will be the guide. 3 Vesy, Jr., 146. 

In cases of trusts as in marriage articles, 
the court has a clue to the intention from 
the very nature of the contract. They are 
made in contemplation of marriage, and in- 
tended either to provide for the issue of the 
marriage or to protect the fortune of the 
wife from the marital rights of the husband. 

In such cases, the court will never go 
beyond the clear intent of the parties, as 
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set forth in the deed of settlement ; but will 
require proper articles of settlement before 
marriage—otherwise, the marital right of 
the husband will attach. 3 Atk. 291. 

In the case of devise, the settlement made 
may be in anticipation of a second marriage, 
and as the property passes from the devisor 
to the trustee, and is forever beyond his con- 
trol, it becomes necessary and proper to 
provide for the future, and secure its future 
enjoyment to the object of the testator’s 
bounty. 

In the case of marriage articles, upon the 
termination of the marriage, the feme being 
again sole, may make such settlements as 
are deemed necessary to protect her rights. 
The property comes again into the posses- 
sion or under the control of the cestui que 
trust, to be again conveyed, limited and set- 
tled upon a subsequent marriage. 

It seems to us, that in deeds of marriage 
settlement, made to protect the property of 
the wife, it would-be a dangerous doctrine 
to rely too much upon the supposed intention 
of parties, not expressed by the terms of 
the deed. The plain purposes of the deed 
should be observed, and further than this 
the courts should not go. 

It is well here to observe, that the “ sep- 
arate use” spoken of in the books, is gener- 
ally, if not universally, where property is 
devised to a feme covert during the cover- 
ture. In such cases Courts of Equity will 
not let the trust fail for want of the inter- 
vention of a trustee, but will interpose its 
aid to keep alive the trust, and in some in- 
stances will imply a trust, though none be 
expressly created, in order to carry into 
effect the intention of the devisor. Straf- 
ford v. Powell, 1 B. & B. 25; Synge v. 
Hales, 2 B. & B., 508. 

The partition of the property heretofore 
made in this case, is valid and binding up- 
on the parties, they were of full age, and 
consented to, and were satisfied with the 





partition, and this makes it as binding as if | 


decreed by a Court of Chancery. 
We think there was error in the decree 
of the court below, in making the claim of 


| commissions. 


| sent to them. 


For these reasons we think the decree 
of the court should be reversed with cost, 
and the bill dismissed. 


JourpaN, J., dissenting. 


[The dissenting opinion of Judge Jourdan 
is reported ante, p. 275. See note at the 
foot of p. 400, ante.] 


Before the Hon. LEWIS H. SANDFORD, Assist- 
ant Vice Chancellor of the first Circuit. 


J. & P. Coats v. SHEPARD and others.—4th 
September, 1845. 


TRADE MARKS——ALIENS—COS?T'S. 


No person has a right to use the names, marks, 
letters, or other symbols, which anothcr has got 
up or been accustomed to use, in his manufac- 
tures or business. 

Equity will restrain such deceptive and fraudulent 
use of trade marks, by injunction, and will decree 
an account for damages. 

The alienage of the person whose trade marks are 
simulated, and his residence in a foreign country, 
do not affect his right to their exclusive use, 
when he has introduced them here. 

Nor is it any answer to the suit, that the simulated 
article is equal in quality to the genuine manu- 
facture. 

A commission merchant who sold the spurious arti- 
cle, knowing its falsity, was subjected to the costs 
of a suit instituted by the genuine manufacturer 
to restrain its further sale. 


Tue bill was filed by J. & P. Coats, of 
Paisley, in Scotland, to restrain the defend- 
ants from vending a spurious thread, manu- 
factured by one McGregor, in New Jersey, 
put up and labeled in exact imitation of 
Coat’s Best Six Cord Thread, and so de- 
signated on the spools and paper envelops. 

It appeared that J. & P. Coats had 
obtained a very extensive market in this 
country for their cotton thread thus imitated. 

The defendants were commission mer- 
chants in New York. ‘They received the 
spurious thread from McGregor for sale, 
and had no interest in its sale, except the 
When the bill was filed, 
they had nearly sold out the second invoice 
The imitation thread, though 


labeled as six cord, was in fact a three cord 


complainant, a preferred debt against the | 


estate of her deceased husband. 

If we could think the slaves were not 
subject to the marital rights of the husband, 
and were protected by the settlement; yet 


their hires since his death, could at most be | 


but a simple contraet debt against his estate, 


thread. 

After the injunction was served, and on 
the day that their answer was filed, the de- 
fendants offered to pay the costs to that 


time, and give up the thread they had on 


hand. This offer was refused, unless they 
would answer the bill, &c 
The defendants denied all fraud, or any 


to be discharged pro rata with other debts' intention to injure, &c., the complainants 


of like dignity. 
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A jobber, who bought part of the thread 
of defendants, testified that Shepard sold it 
to him as a spurious article, and told him 
that it was an imitation of Coats’, and he 
would not warrant the length. After the 
first sale, Shepard offered to furnish to the 
witness a large quantity at a higher price. 
The first price was about half the price of 
genuine thread; the price subsequently 
asked was nearer that of Coats’. On the 
latter ground, and because of the loss of 
reputation in selling a spurious article, the 
witness declined Shepard’s offer. On the 
first sale to him, he had told Shepard he 
could sell a large quantity. 

The cause was heard on the pleadings 
and proofs. 

C. Edwards, for the complainants. 

J. Butler Wright, for the defendants. 


Tue Asstsrant Vice CHancrLLor.— 
The principles applicable to this case are 
well settled. 

A man is not to sell the goods or manu- 
factures of B., under the show or pretence 
that they are the goods and manufactures 
of A., who by superior skill or industry, has 
established the reputation of his articles in 
the market. 

The law will permit no person to prac- 
tice a deception of that kind, or use the 
means which contribute to effect it. 

He has no right, and he will not be al- 
lowed, to use the names, letters, marks, or 
other symbols, by which he may palm off 
upon buyers as the manufactures of another 
the articles he is selling, and thereby at- 
tract to himself the patronage that without 
such deception, use of such names, &c., 
would have enured to the benefit of that 
other person who first got up, or was alone 
accustomed to use such names, marks, let- 
ters or symbols. 

One of the earliest cases reported in full 
is Gout v. Aleplogu, 6 Beav. 69 note, and 
1 Chitty’s Gen. Pr. 721. Gout had been 
in the habit of manufacturing watches for 
the Turkish market, where they were 
known by the marks engraved on them, 
and acquired great repute. The marks 
were on the inside of the watches and con- 
sisted of his name in Turkish characters 
and the Turkish word “ Pessendede,” which 
sgnifies warranted or approved. There was 
also “ R. G.” and a crescent put in relief, 
and a sprig and crescent. The defendant 
procured Parkinson to make watches for 





him and had engraved on the same part of 
the watch as Gout was accustomed to do, 
the words “Ralph Gout,” ‘ Pessendede,” 
in Turkish characters ; which watches the 
defendant consigned to Constantinople and 
sold there to the prejudice of the complain- 
ant’s trade. Vice Chancellor Shadwell 
granted an injunction restraining Aleplogu 
from sending or permitting to go to Con- 
stantinople or Turkey, or to any other 
place, and from selling or disposing of any 
watches with Gout’s name, or the word 
** Pessendede”’ thereon in Turkish charac- 
ters, or any watches in imitation of Gout’s 
watches ; and also restraining the defend- 
ants and Parkinson from manufacturing or 
vending such watches. 

A similar decision was made in the 
plough case, Ransom v. Bentall, before the 
Vice Chancellor, 3 Law Journal Rep. N. 
S. 161; and the omnibus case, 2 Keen’s 
R. 213; Knott v. Morgan, before Lord 
Langdale, Master of the Rolls; and Day 
& Martin’s blacking, Day v. Binning, 1 
Coop. Ch. R. 489—V. C. Shadwell. 

Another, in an action at law for damages, 
will be found in Sykes v. Sykes, 3 B. & 
Cres. 541, where the manufacture simulated 
was shot belts and powder flasks, stamped 
** Sykes’ Patent.” 

And in Millington v. Fox, 3 Mylne and 
Cr. 338, the principle was sustained by 
Lord Cottenham, in a suit relative to the 
“* Crowley steel.” 

In Taylor v. Carpenter, before the Chan- 
cellor, decided on the merits, Dec. 3, 1844, 
(4 Barbour’s Abstract of Chancellor’s Deci- 
sions 68) I prepared the bill as counsel. 
The complainants, residing in England, 
had long been the manufacturers of cotton 
thread, known as Taylor’s Persian Thread, 
which had acquired an extensive and valu- 
able reputation in the United States, where 
they sold large quantities of it. Their 
thread was put up upon spools, with a 
printed paper label on each end of the 
spool, and a certain number of the spools 
were placed in a paper envelop, which was 
stamped with the name of the thread. 

The defendant had commenced the man- 
ufacture in Massachusetts of a simulated 
*Taylor’s Persian Thread,” and had intro. 
duced it into the city of New York for sale. 
His imitation extended to the appearance 
and color of the spools and paper labels 
and envelops, as well as to the use of the 
name and title of the thread. In his de. 
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fence, Carpenter insisted that his manufac- 
ture was equal in quantity and value to the 
genuine article ; and that the complainants 
were subjects of a foreign government, and 
that he, as a citizen of the United States, 
had a right to use the marks and names in 
question. 

The Chancellor held that the quality of 
the imitation was immaterial, and that the 
alienage of the complainants did not alter 
their rights; and he decreed a perpetual 
injunction with costs, together with an ac- 
count as to damages. 

A suit between the same parties, soon 
after the filing pf the bill here, was insti- 
tuted in the Circuit Court of the United 
States, in Massachusetts, on the equity side 
of the court. Judge Story sustained an in- 
junction granted on filing the bill. The 
defendant put in an answer, and proofs 
were taken, upon which the cause came to 
a hearing before the same eminent Judge, 
in November, 1844. ‘The answer admitted 
the imitation of Taylor’s black spools and 
their stamped envelops, but alleged that the 


In this case the attempted imposition 
upon the public by the manufacturer of the 
simulated article, is too barefaced to be 
questioned. 

The defendants are merely venders of 
the spurious goods, and they suppose that 
they are on various grounds, exempted from 
the consequences which would be visited 
upon the manufacture. 

Thus, it is said, that they have not used 
the trade marks of the complainats, that 
they merely sold for McGregor on commis. 
sion in the usual course of their business, 
and have acted in perfect good faith. 

Indeed they go so far as to say in their 
| answer, that they had no information of the 
{complainants rights, or of their manufactur. 
|ing Coats’ thread, until after the defendants 
| had sold for McGregor. 
| How this could be true of the defendant 
| who sold McGregor’s thread, as an imita- 
ition article made in this country, (such is 
the statement in the answer,) I cannot un. 
derstand. 

‘Then as to the good faith and morality of 





defendant had never sold any of his manu- | the transaction; (and in all that I have to 
| 


facture as genuine Taylor’s thread, nor with- 
out informing purchasers that they were of 


Taylors were aliens, and the defendant was 


say, I refer to the defendant who alone 
acted in the sales.) 





McGregor, an imitation thread, carefully 


his own manufacture, and it set up that the| The defendants received for sale from 
! 


not accountable to any foreign manufacturer | put up, labeled and stamped as thread made 


for using in this country the names, trade | 
marks, &c., of such manufacturer. The 
answer also alleged that the defendant’s | 
thread was equal in quantity and quality to | 
Taylor’s. 
persons were engaged in imitating the com- 
plainants’ names, spools and labels. The | 


proofs disclosed that the defendant had imi- | market. 


| 
| 
| 


by J. & P. Coats. They probably knew 
that there was such a house as J. & P. 
| Coats, who made the genuine thread. If 
they did not, they knew perfectly well that 


It was also set up that other|some person other than McGregor, made 


such genuine thread that it was called 
“ Coats’,” and it was in high repute in this 
They therefore knew that the ar- 


tated and sold both the red and black spools | ticle they were selling was spurious ; that 


and labels. 


it was going out to the public under false 


Judge Story in a pointed opinion (with a | and deceptive colors, and was designed and 





copy of which I have been furnished) scout-| well calculated to take in purchasers who 
ed these various grounds of defence, and| were in pursuit of the genuine thread. 
decreed a perpetual injunction with the costs|'They admit that they knew it was only a 
of the suit. Taylor v. Carpenter, partially | three cord thread, although it was stamped 
reported in 7 Law Reporter 437. jand labeled, “J. & P. Coats’? Best Six 
The Legislature of this State has recently | Cord.” 
declared its reprobation of this kind of pi-| Knowing all these things, they sold it; 
racy, in the “Act to punish and prevent! and so far as they could put it in the way 
frauds in the use of false stamps and labels,” | of imposing upon and swindling the com- 
passed May 14, 1845. (Laws of 1845, | munity. 
c. 279, p. 304.) This act makes it an} But it is said that upon their sale to the 
offence punishable by fine and imprison-| jobber, by whom it was to be again sold to 
ment, either to counterfeit such stamps or} the retailers, the defendants told the jobber, 
labels with intent to defraud, or to vend| truly, that it was an imitation of Coats? 
goods, &c. thus stamped, without disclosing | thread ; in short, that they sold it as a spu- 
the fact to the purchaser. rious article, 
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But what then? Did they imagine that 
the jobber would be equally frank and com- 
municative to the retail merchants and 
shopkeepers, and that every one of the lat- 
ter would carefully inform every customer 
who bought a spool, that the thread was an 
imitation of Coats’s, made in New Jersey, 
and only three cord instead of six ? 

The idea is preposterous. ‘Trade marks, 
names, labels, d&c., are not forged, coun- 
terfeited or imitated, with any such honest 
design or expectation. 

McGregor’s thread was labeled and 
stamped with Coats’s name and mark, so 
that it might be palmed off upon the con- 
sumer as being made by Coats. 

And every man who sold it, whether he 
made five per cent or fifty per cent by the 
operation, lent himself to the perpetration 
of the fraud. 

I have looked into the point of good faith 
in reference to costs, and not because I 
deemed it to be of any consequence in re- 
spect of the injunction. See Millington v. 
Foz, above cited. 

The question of costs then remains to be 
disposed of. 

There was no occasion for the complain- 
ants to apply to the defendants before filing 
their bill. They found the latter partici- 
pating in a gross violation of their rights, 
under circumstances where it was not sup- 
posable that the defendants were ignorant 
of the wrong. 

The same consideration shows that the 
litigation cannot be deemed to have been 
unnecessary. 

The costs subsequent to the bill and in- 
junction, stand upon a somewhat different 
footing from the others. The defendants 
had disclosed the manufacturer to the com- 
plainants’ agent, and offered to give up 
their profits on the sale, to pay the costs up 
to that time, and to stipulate in writing not 
to sell any more of the spurious thread. 

If it had turned out that they were igno- 
rant of the spuriousness of the thread which 
they sold, the case would have been within 
the opinion expressed by Lord Cottenham 
in Millington v. Fox, and I think they would 
have been relieved from the subsequent 
costs. 

But the offer was not made until about 
the time the answer was due; in fact it 
was on the day the answer was filed. It 
was not accompanied with a proffer of a 
nerpetual injunction to which the complain- 





ants were entitled, and for which the pro- 
posed stipulation was not a reasonable sub- 
stitute, but it required the bill to be dis- 
missed. 

And finally it turns out by the answer, 
that the defendants were not guiltless of 
abetting McGregor’s fraud. 

I cannot under these circumstances re- 
lieve them from any part of the costs. 

Decree for a perpetual injunction and the 
costs of suit. 


ENGLISH CASES. 


VICE CHANCELLOR WIGRAM’S 
COURT. 














Brown v. WreaTHERHEAD. 


PRACTICE—NEXT FRIEND. 


The next friend of a sole infant plaintiff, after the 
infant had attained her majority, took proceed- 
ings in the suit without the authority of the 
plaintiff, which were consequential on former 
proceedings: Held, that the costs of the next 
friend of the latter proceedings ought not to be 
allowed. 


In November, 1841, a Mr. Whitewood, 
who was in the occupation as tenant of part 
of the real estate of the infant plaintiff, filed 
a bill, as the next friend of the infant, to 
have the property of the latter, consisting 
of considerable real and personal estate, 
secured, and to restrain an action of eject- 
ment, which had been brought against him- 
self by a Mr. Howard, who had married 
the mother, and was the guardian by elec. 
tion of the infant. After several proceed- 
ings had been taken in the cause, it was 
referred to the master to inquire whether it 
would be for the benefit of the infant that 
the action should be prosecuted. On the 
30th July, 1844, the master made his report. 
In September, the infant came of age, and, 
in Octeber following, a petition was pre- 
sented, under the instructions of White- 
wood, and in the name of the plaintiff, but 
without her authority, to confirm the mas- 
ter’s report, and for consequential direc 
tions. The plaintiff, having changed her 
solicitor, presented a petition, that the per- 
sonal estate might be ordered to be paid to 
her, and that the deeds of the real estate 
might be delivered to her. The question 
was as to what costs were to be allowed ta 
Whitewood, the next friend. 

Romilly, for the plaintiff, admitted that 
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Whitewood was entitled to his costs, as 
between solicitor and client, up to the time 
when the plaintiff came of age; but con- 
tended, that the petition which had been 
presented subsequently to that time, without 
the authority of the plaintiff, had been im- 
properly presented. Whitewood was not, 
therefore, entitled to the costs of the peti- 
tion; but the costs occasioned by serving 
the other parties to the suit with the petition 
ought to be set off against the costs to 
which Whitewood was entitled. 

Kenyon Parker and Stinton, for White- 
wood, the next friend. Whitewcod is en- 
titled, even after the plaintiff attained her 
majority, to take any step in the suit conse- 
quential upon former proceedings. 


Sir James Wieram, V. C.—As a rea- 
sonable time has not been given to the 
plaintiff between the period of her coming 
of age and the filing of the petition, to con- 
sider whether she would adopt or reject the 
suit, the costs of the next friend of the pe- 
tition ought not to be allowed. There was 
no rule entitling the next friend, in such a 
case, to proceed with the cause until stopped 
by the plaintiff. 


COURT OF QUEEN’S BENCH. 





Before the Right Honorable Lord DENMAN, 
Chief Justice, and the rest of the Judges. 


Dor d. Toe Mayor &c. of Richmond v. 
MorpHett. 


LANDLORD AND TENANT—NOTICE TO QUIT. 


The foliowing notice to quit was served on a tenant. 
©] hereby as attorney and agent for and on 
behalf of the corporation of R., give you notice 
to quit the dwelling house, &c., on the 13th day 
of May next, or upon such other day or time as 
the current year for which you now hold the 
same will expire. Dated the 2ist October, 
1842.” (Signed) mat 

The rent was due at Martinmas and May day: Held 
that the notice applied to the year 1842, and 
therefore was not good. 

Querr.—Whether a ratification of the notice by 
the corporation of R. before the day of the demise 
laid in the declaration would be sufficient. 


Esrcrment to recover a messuage, dwell- 
ing house, and cottage. It appeared, on 
the trial at York, at the summer assizes, 
1844, that the following notice to quit was 
given by the town clerk of the Corporation 
of Richmond :— 

“J hereby, as attorney and agent for and 





on behalf of the Corporation of Richmond, 
give you notice to quit the dwelling-house 
and premises, &c., which you now occupy 
under the said corporation, on the 13th day 
of May next, or upon such other day or time 
as the current year for which you now hold 
the same will expire. Dated 21st October, 
1842.” (Signed) ‘ Brown Simpson,” 
The notice was served on that day. The 
rent was due and payabie at Martinmas and 
May day. In order to prove the authority 
of Simpson, who was town clerk to the Cor. 
poration, to give this notice, resolutions of 
the Corporation passed in May, 1843, were 
given in evidence, to the following effect :— 
That application should be made to two jus- 
tices to obtain possession of the premises by 
ejectment: also a resolution in October of 
the same year, by which it was ordered, 
that certain tenants of the Corporation and 
school lands should be discharged forthwith, 
These resolutions were not under seal, 
In pursuance of the resolution passed in 
May, the defendant was summoned before 
two justices, for not quitting possession on 
the 13th of May. It was contended, on 
behalf of the defendant, first, that no suff. 
cient authority to give the notice was proved, 
inasmuch as the Corporation could only au- 
thorize an attorney under seal: secondly, 
that the notice was not proper. The learned 
Judge was of that opinion, and that there 
was no evidence of a ratification of the no- 
tice, and directed a nonsuit. In the follow- 
ing Michaelmas Term a rule nisi was ob- 
tained for setting aside the nonsuit. 
Addison now showed cause.—First, an 
agent for vesting or divesting any interest 
in a corporation must be appointed under 
seal. A notice to quit is an act of the form- 
er description, though a notice to distrain 
is not. 
* Corporations,” E. 3,(a); Horner v. Ivy, 1 
Mod. 18; 1 Ventr. 47; 2 Keb. 367; Smith 
v. The Birmingham Gas Light Co., 1 Adol. 
& Ell. 526; Roe d. The Dean and Chapter 
of Rochester v. Pierce, 2 Camp. 96. [Part- 
rerson, J., referred to Doe d. The Mayor 
of Plymouth v. Phillis, 2 Chit. Rep. 170.] 
Secondly, the notice was not sufficient ; the 
current year means the year current on the 
21st October. A’ notice to quit must be 
such a notice as the party recovering it may 
act upon at the time. Doe d. Lyster v. 
Goldwin, 2. Q. B. Rep. 143. The proceed- 
ings before the magistrates were too late 
to constitute an adoption of the notice. 


1 Roll. Abr. 514, K.; Bac. Abr., , 
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There is a material distinction between 
this case and Doe d. Lord Huntingtower v. 
Culliford, 4 D. & R. 248. There is no 
ambiguity in this notice ; .it points to the 
current year at the time the notice was 
given. d - 
Pashley, contra.—First, the case of Doe 
d. Huntingtower v. Culliford, 4 D. & R. 
248 is in point; and Doe d. Williams v. 
Smith, 5 Adol. & Fil. 300, is an authority 
for the lessor of the plaintiff. Secondly, 
there was evidence for the jury of an adop- 
tion of this notice by the Corporation. Roe 
d. Dean and Chapter of Rochester v. Pierce, 
2 Camp. 96; Smith v. The Birmingham 
Gas Light Co., 1 Adol. & Ell. 526; Good. 
title v. Woodward, 3 B. & A. 689; Story 
on Agency, s. s. 244, 245 and notes. 
[Lorpv Denman, C. J.—It appears to me 
that if the notice is adopted before the day 
of the demise laid in the declaration, it is a 
good and valid notice, and there would be a 
good title on that day.] In any other case of 
agency, a ratification before action brought, 
is sufficient. [CoLertper, J.—Might not 
great injustice flow from holding that a 
ratification of the notice of the day before 
the bringing of the notice was sufficient ? 
In Doe d. Mann v. Walters, 10 B. & C. 
626, it was held, that, assuming a subse- 
quent recognition of the authority if an 
agent can in any case be sufficient, the 
bringing of an ejectment is not a sufficient 
recognition of such authority.] If the day 
on which the notice was given had passed, 
it would be a question whether the Corpora- 
tion had not waived the notice. The town 
clerk professed to act as agent of the Cor- 
poration: if he was not agent, the remedy 
is against him by action on the case. 
Whitehead v. Taylor, 10 Adol. & Ell. 210. 
There is no difference between cases of 
contract and tort, as to the principle of rat- 
ification. Wilson v. Tumman, 6 M. & G. 
236; Vere v. Ashby, 10 B. & C. 288, 298, 
Hotroyrp, J., in Saunderson v. Griffiths 5 
B. & C. 909, 915; Fitchet v. Adams, 2 
Str. 1128; Doe d. Rhodes v. Robinson, 3 
Bing. N. C. 677. [As to the necessity of 
an appointment under seal, the learned 
counsel cited Arnold v. The Mayor &c. of 
Poole, 7 Jur. 653, and note in Kent’s Comm. } 


Lorp Denman, C. J.—I am of opinion, 
that the learned Judge was right upon a 
very short ground. The notice was given 
in October, 1842, and the 13th May in the 





following year was the day to which it 
would apply in the first instance. If the 
notice was intended to be to quit at the end 
of the current year, ending in November, 
1843 ; there was more than a year’s notice. 
But reading the words “current year” in 
their ordinary sense, the time of the expira- 
tion of that year would be the 11th Novem. 
ber, 1842, and there was in fact a few days’ 
notice only. In Doe d. Huntingtower, v. 
Culliford, 4 D. & R. 248, Bayley, J., said 
“The state of the defendant’s holding shows 
it to be quite clear that the landlord did not 
mean the year ending at Michaelmas. He 
could not intend to give a notice to quit in 
two days, because that would be no notice 
whatever. He intended to give an effective 
notice, and it is quite sufficient if the tenant 
understands what is meant.” The court 
seem to have adopted what was said by 
Bailey, J., but I cannot agree in that view. 
We are called upon to make this a good 
notice by a forced construction of it, because 
it would not be good if taken literally. If 
the fair construction of the notice is that 
the current year is the present year, we 
cannot make it good by referring it to the 
end of a future year. There was no notice 
to expire at the end of the year’s tenancy 
in 1843. Another notice is therefore neces- 
sary to maintain an ejectment. 


Parreson, J.—We are asked to read the 
notice as if it ran thus :—* At the end of 
the current year ending next after the half 
year from the date of the notice.” Those 
were the words in the notice in Doe d. 
Williams v. Smith, 5 Adol. & Ell. 350, and 
I am not aware of any case of this kind in 
which they have not been required to be 
inserted in the notice. Why are we to 
presume that the party giving the notice 
knew, that according to law, there must be 
six month’s notice, and, if not, the notice 
naturally refers to the next following No- 
vember? But I do not agree to the doc- 
trine in Doe d. Lord Huntingtower v. Cul- 
liford. It might as well be said, a man 
could not intend to give a notice ending at 
five months from the date. It appears to 
me a dangerous doctrine ; if it were main- 
tained, no notice could be bad in which the 
words “current year” appeared, because 
they must apply to some year, and a future 
year would be sufficient time for the notice. 


Wuurams, J.—I must observe, that a con- 
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siderable latitude is allowed in these notices ; 
formerly they were more narrow, but, in aid 
of the lessor, the words ‘‘or at such time as 
the current year of your tenancy expires” 
were introduced. But to allow a period of 
time to be altogether waived as nothing, 
because the party giving the notice could 
not possibly mean to give an invalid notice, 
would Jead to the same construction if there 
was any thing just short of six months. 
That would be overstraining the notice in 
favor of the landlord. 1 am, therefore, of 
opinion, that this was a bad and insufficient 
notice. 


Coxeriner, J.—I do not agree with the 
case of Doe d. Lord Huntingtower vy. Culli- 
ford. Ido not know where the principle 
upon which the judgment of Bailey, J., pro- 
ceeds in that case is to stop. If we desire 
to effectuate the intention of the parties in 
this case, it appears, they thought that the 
year of the tenancy expired in May, and 
the notice was good for that, if the year had 
so expired. But, contrary to their inten- 
tion, we are called upon to say, that the 
notice is good for the November following. 

Rule discharged. 


IN THE EXCHEQUER. 





Before the Right Honorable Sir FREDERICK 
POLLOCK, C. B., and the rest of the Barcns. 


Piayrair v. Muscrovr—27 May, 1845. 
SHERIFF—SEIZURE—TRES? ASS, 


The legal interest in chattels real seized and sold 
under a fiert facias, is not vested in the sheriff, 
in the interval between the seizure and cemple- 
tion of the sale to a purchaser. 

Where, after seizure and sale by auction of chattels 
real, under a fiert facias, the sheriff remained 
in possession an unreasonable time for the further 
execution of the writ. Held, that the executi 
cebtor might mzintain trespass against him. 


+307 
won 


To an action of trespass for breaking and 
entering a dwelling house of the plaintiff, 
the defendant pleaded, first, not guilty; sec- 
ccndly, that the dwelling house mentioned 
in the declaration was not the dwelling 


hc use of the plaintiff; thirdly, a justification | 


as sheriff, under a fieri facias against the 
property of the plaintiff, by which the 
defendant seized and took a certain lease 
cr instrument of demise in writing, under 
ind by virtue of which the plaintiff held 
:md was possessed of the said dwelling 
house as in the declaration mentioned, for 


|a certain term, namely, the term of ten 
| years; and that afterwards, and before the 
{return of the writ, the defendant sold the 
same and the plaintiff’s said interest in 
the term, and continued in possession of the 
said dwelling house, &c., for the further 
execution of the writ, and committed the 
said alleged trespass under and by virtue 
of the said writ, &c. The plaintiff took 
issue on the first two pleas, and to the third 
replied by way of new assignment, that, 
after the defendant had seized and taken in 
execution, and sold, &c., as in the third 
plea mentioned, and after the expiration of 
a reasonable time for selling the same, &c., 
the defendant did not depart from the said 
dwelling house, but, on the contrary thereof, 
stayed therein for the space of several days, 
&c., the same being after the defendant had 
seized and taken in execution and so/d the 
said lease, &c., and after the expiration of 
a reasonable time, &c. ‘To this new as. 
signment the defendant pleaded, first, not 
guilty ; and, secondly, that, at the time of 
committing the said trespasses, the said 
dwelling house was not the dwelling house 
of the plaintiff. 

At the trial before Pollock, C. B., it ap- 
peared that the plaintiff’s interest in a lease 
for years of this dwelling house had been 
seized by the defendant as sherifl, under 
a fiert facias, and sold by aucticn ; but no 
assignment was executed by him to the 
purchaser. The jury found the first three 
issues for the plaintiff, with £10 damages ; 
and for the defendant on the second plea to 
the new assignment, the Lord Chief Baron 
reserving leave to the plaintiff to move the 
court to enter a verdict on that issue. A 
rule for this purposed having becn granted. 

Jervis and Kennedy showed czxuse.—The 
effect of a seizure and sale of a term of 
years under a feri facias is to divest tle 
right of the execution debtor, and vest it in 
the sheriff until he has completed the title 
of the purchaser by executing an assignment 
to him; Com. Dig. “ Execution” C. 6; 
Doe ad. Stevens v. Donston, 1 B. & A. 230, 
or the execution is superseded, on which 
the title of the execution debtor revives. 
| It is analogous to the case of personal chat- 

tels, which are deemed after seizure to be 
‘in custodia legis, Giles v. Glover, 9 Bing. 
| 128, so that the sheriff might maintain a 

action for injury done to them. {Poxzock, 
C. B.—Has the sheriff, then, a right to 
keep possession for ever under pretence of 
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remaining to execute an assignment to the 


purchaser?] He may be liable in an action | 
on the case for remaining an unreasonable | 


time, for forcible expulsion, or other abuse 
of the power vested in him by law; 2. v. 
Dean, 2 Show. 85; Newton v. Harland, 1 


M. & G. 644; but he cannot be treated as | 
{In Taylor v. Cole, 3 T. R. | 


a trespasser. 
298, Buller, J., says, “ It seems to me, that, 
where there is a tenant in possession, and 
the execution is against the landlord, whose 
tenement is to be sold, the tenant cannot, 
under a fieri facias, be turned out of posses- 
sion by the sheriff; but that is very different 
from the present case, where the debtor 
himself is in possession. In such case I 
incline to think that the sheriff may turn 
him out of possession. However, | give 
no opinion on that at present, because it is 
not necessary to the decision of this case :” 
and that dictum does not appear to have 
been since overruled. If, however, the 
court should think that no assignment by 
the sheriff was necessary to complete the 
title of the purchaser, then the possession 
of the plaintiff was divested by the mere act 
of sale. Brown v. Dawson, 12 Adol. & 
Ell. 624; Parnell v. Young, 3 Mee. & W. 
288; Taunton v. Coster, 7 T. R. 432: 
Butcher v. Butcher, 7 B. & C. 399; Hey 
v. Moorehouse, 6 Bing. N. C. 62. 

Humfrey and Peacock, in support of the 
rule—The possession of chattels real, is 
not divested out of the execution debtor 
by the fact of sale; Whittington v. Boxall, 
12 Law Jour. N. 8. Q. B. 318; Harrison 
y. Dixon, 1 D. and L. 456. 


Pottocx, C. B.—It appears to me that 
this rule must be made absolute. ‘The 
question is, whether the plaintiff or defend- 
ant is entitled to the verdict on the second 
plea to this new assignment ; that plea sim- 
ply being that the house mentioned in the 
declaration was not the house of the plain- 
tiff. Now, I think it makes no difference 
whether the word “sold” is to be under- 
stood as comprising an actual assignment 
to the purchaser, or taken as an inchoate 
act done towards putting the premises up 
for sale, and selling them to a purchaser 
but not perfecting that sale by assignment. 
If, on the one hand, it is to be understood 
as meaning an actual transfer by assign- 
ment, the sheriff was functus officio the 
moment the bargain was struck: he had, 
therefore, no right to remain on the premi- 


|ses afterwards, and was a trespasser in so 
doing. If, on the other hand, the word 
* sale”’ is not to be understood as equivalent 
'to an assignment, undoubtedly the house 
was the house of the plaintiff, for the pro- 
/perty had not passed out of him. I cannot 
at all accede to the suggestion, that, on the 
seizure of a term of years, it becomes vested 
‘in the sheriff until an assignment is exe- 
_cuted by him to the purchaser—it is quite 
iclear to me, that the term remains in the 
‘original lessee until an actual assignment 
|by the sheriff. In things which pass by 
|delivery it may be otherwise, and it may be 
that such are for some purposes vested in 
ithe sheriff by the act of seizure ; but that 
does not apply in the case of chattels real, 
and this rule must, therefore be made abso- 
lute. 


ALDERSON, B.—I am of the same opinion. 
The plaintiff complains of the sheriff, that, 
having entered this dwelling house under a 
jeri facias, he, afier he had sold it, re- 
mained for an unreasonable time in the 
further execution of the writ. This the 
sheriff denies, and says, ‘I did not,” that 
is found against him, on which he says, 
“the house of which the plaintiff speaks 
was not his ;” and the question comes to 
this: ‘* Was it the house of the plaintiff as 
against the sheriff, who had no right to be 
there—” for the right which he had was 
gone by his remaining an unreasonable 
time for the purpose of executing the writ? 
The sheriff has no property in the house ; 
if he had, why did he plead not guilty to the 
new assignment, thereby raising the ques- 
tion, that he did not remain in it an unrea- 
sonable time? The only right the sheriff 
has, is to enter the house, and remain there 
a reasonable time for the purpose of execut- 
ing the writ; and, after that reasonable 
time has expired, he has no business there. 
He has aright to seize the debtor’s pro- 
perty, and sell and assign it, and is nothing 
more than a conduit-pipe to transfer the 
right of the debtor to the vendee ; and, if 
so, the house remains the house of the debtor 
until his right is so transferred. So of goods; 
Patterson, J., says, in the case of Giles v. 
Grover, “that the general property in goods, 
even after seizure, remains in the debtor, is 
clear from this, that the debtor may, after 
seizure, by payment, suspend the sale and 
execution.” The sheriff in the present case 
might, perhaps, have justified his right ta 
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remain as against the purchaser until he 
took possession ; but, supposing this not so, 
and that “sale” means assignment, he had 
no right to remain as against the plaintiff, 
who was in actual possession. I am, how- 
ever, inclined to think that the word “ sale” 
does not include assignment; and, if so, 
that the possession was still in the plaintiff; 
and, accordingly, that this issue ought to 
have been found in his favor. 


Rotre, B.—The plea of the defendant is, 
that his entry into this dwelling house was 
justified by the writ, and that, before the 
return of it, he “sold” the premises with 
the plaintiff’s interest in the term. What 
is the meaning of that word “sold?” I 
come to the conclusion that it means “ bar- 
gained and sold,” for the law knows nothing 
of the sale of a chattel real, except by instru- 
ment under seal; the knocking it down at 
an auction is only a contract to sell. So 
far I agree with the defendant’s counsel. 


This plea does not, indeed, say to whom! * 
| writers who have been celebrated for their 


the premises were sold, and might, for that 
reason, have been open to special demur- 
rer; but we need not consider that question 
at present. ‘The defendant, therefore, hav- 
ing sold and assigned (for that is the mean- 
ing of the plea) to some person, the plain- 
tiff says in reply, that, after the defendant 
had seized and sold as in the plea mentioned, 
he remained on the premises an unreasona- 
ble time. Now what is the sheriff’s answer 
to that? He says that, at the time, the 
dwelling house was not the dwelling house 
of the plaintiff; but I think that proposition 
is not at all made out. It is admitted on 
the pleadings, that it was the plaintiff’s 
dwelling house until the moment when the 
sheriff began to execute the writ. Suppos- 
ing, then, that there were no goods in the 
house, the sheriff had nothing to do but to 
sell the debtor’s interest in the lease; for 
the dictum of Buller, J., which has been 
cited, was not necessary to the decision of 
the case in which it is found, and, indeed, 
is so put by him; besides which, he does 
not state it with much confidence. It is 
said that that dictum has not been over- 
ruled; but has it ever been acted on? It 
seems a strange proceeding, that, under a 
fieri facias, a sheriff should be able to exe- 
cute an habere facias possessionem. I do 
not think this is so—the word “sell” means 
bargain and sell; that is, give the purchaser 
a right to come into possession, and, if he 





is opposed in so doing, to enforce his right 
by ejectment. 
Pxiart, B., concurred. 
Rule absolute. 








CRIMINAL LAW. 


A PRISONER was indicted for unlawfully 
breaking and entering the dwelling house 
of R. P. “with intent the goods, §-c. in said 
dwelling house to steal, §-c.”—this was held 
good, although it did not state whose goods 
the prisoner intended to steal. Reg. v. 
Lawes, 1 C. & K. 62. 





Tue following is an extract from the 


| eloquent address of the Honorable Daniex 


Wesster, in the great Girard case : 


** When an intellectual being finds him- 
self on this earth, as soon as the faculties 
of reason operate, one of the first enquiries 
of his mind is, ‘Shall I be here always?’ 

‘* Shall I be here for ever?’ And those 


essays on the dignity of human reason, say 
that, of all sentient beings, man only is 
competent of knowing that he is to die. 
His Maker has made man only able to 
come to the knowledge of the fact. Before 
he knows his origin or destiny, he knows 
that he is to die! ‘Then comes that most 
urgent and solemn demand for light that 
ever entered the mind of man, which is set 
forth in that most incomparable composi- 
tion, the Book of Job. ‘For there is hope 
of a tree, if it be cut down, that it will 
sprout again, and that the tender branch 
thereof will bud and bring forth boughs 
like a plant. But if man die, shall he live 
again?’ And that question nothing but 
God, and the religion of God, can solve. 
Religion does solve it, and teaches to every 
man that the duties of this life have refer- 
ence to the life which is to come—that 
moral conduct, founded on this great reli- 
gious truth, is the end and the object of his 
destiny. And hence, since the introduc- 
tion of Christianity, it has been the duty, 
as it has been the effort of the great and 
the good, to sanctify human knowledge ; to 
bring it, as it were, to the baptismal—to 
baptise letters with the sacred influence of 
the Christian religion; to bring all, the 
early and the late, to the sacred source, 
and sanctify them for the use and blessing 
of the human race.” 
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DIGEST 


OF THE 


CASES REPORT ED. 


[For Index to the principal 


matters, see ante, p. vii.] 





ACT. 


An act for the appropriation of public property to 
the use of an individual requires for its passage 
the concurrence of two-thirds of its members 
elected to each house (Const. N. Y. Act 7, § 9.) 
Mather v. Delafield, 9 

Though the words of a statute are literally permis- 
sive, yet where they relate to matters of public 
concern, they must, in legal construction, be con- 
sidered peremtory. Pacey v. Mayor, &c., of 
Brooklyn, 104 

Construction of revised statutes relative to compell- 
ing support of poor persons. Anonymous, 354 


ADMIRALTY. 


Admiralty has no direct jurisdiction over trusts, nor 
to matters of account merely as accounts, nor to 
enforce a specific performance of an agreement 
relating to maritime affairs. Davis, lidellant, 
v. Greenwood, et al, 147 


AFFIDAVIT. 


Where an affidavit in a proceeding in the Queen’s 
Bench Court is made in a foreign country, it 
must distinctly appear that the functionary before 
whom it is sworn is authorized by the law of 


the country to administer an oath. Warren v. 
Swinborne, 331 
ALIENAGE. 
See citizenship by birth. 


APPEAL FROM DECREE OF SURROGATE. 


To entitle a party to appeal from the decree of a 
surrogate, the appeal must be entered, and the 
bond required by the statute must be given with- 
in thirty days after the decree was made. Guild 
ea’r v. Peck = ors, . ‘ 273 

A against a decree of surrogate—bond—prac- 
Teen Van Slyke adm’r v. Schmeck, 

34 


ASSIGNMENT. 
Fraudulent assig 1 


urchase by agent of property in his charge. 
Ben v Mitcheil, et al, ‘ ~—e 


+ 





tion of assignees— 
&c. 
163 





ATTACHMENT. 


What is necessary to state in an affidavit to obtain 
an attachment under the act to prevent debtors 
from removing from the Territory of Florida. 
Sammis v. Kingsley, 111 

An attachment of property on mesne process, bona 
fide made before an act of bankruptcy, or petition 
by the debtor, is a lien or security upon property 
valid’ by the laws of the State of New Hamp- 
shire; and within the proviso of the 2d section 
of the Bankrupt Act. Kittredge v. Emerson, 167 

The attachment being saved by the proviso, the 
means of making it effectual are also saved, ib. 

The judgment of a court, in one of the United 
States, having jurisdiction of the cause and of 
the parties, is binding and conclusive upon par- 
ties and privies in every other court in the United 
States, until it is regularly reversed by some court 
having jurisdiction for that purpose, ib. 

But the judgment or order of a court having no juris- 
diction of the subject matter, is entirely void, 2. 

The courts of the United States cannot lawfully 
treat as nullites the judgments of the courts of 
the several States, rendered in suits where the 
latter have jurisdiction of the cause and the par- 
ties, even if they are founded upon an erroneous 
construction of the bankrupt act, or any other 
statute of the United States. The remedy is by 
writ of error in the Supreme Court of the United 


States, ab. 
Jurisdiction of the District Courts of the United 
States to issue injunctions, . 
The Courts of the United States and the Judges of 
these courts are restrained by general laws from 
issuing injunctions to stay proceedings in any 
court of a State, ib. 
The Circuit or District Courts of the United States 
sitting in bankruptcy, have no authority to stop 
the execution of the final process of the courts 
of the several States, or to interfere with the 
roceeds of a sale of property on the execution, id. 
Where cases are pending in the courts of this State 
(New Hampshire) in which an attachment of 
property was bona fide made upon the writ be- 
fore any act of bankruptcy by the defendant, and 
the defendant has obtained and pleaded his dis- 
charge in bankruptcy, the assignee, &c. may be 
restrained from attempting to procure any pro- 
cess from any court which is not acting under 
the authority of the State with a view to prevent 
the entry of judgments in such suits or to vre- 


vent the execution of the final process issued 
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upon the judgments when obtained, &c., &c., ib. 
The doctrine of the preceding case affirmed in re 
Reed, 262 
Attachment for contempt to enforce remedies— 
Sequestration when proper—when not allowed— 
what may be reached by sequestration. Hosack 
et al ex’ors v. Rogers et al, 275 
The Court of Qneen’s Bench refused to grant an 
attachment for contempt against a defendant in a 
cause who had endeavored to dissuade a party 
subpeenaed to produce a letter, written by the 
defendant, from attending the trial as a witness. 
Schleisinger v. Flerscheim, 394 


ATTORNEY. 


An action on the case will not lie against an attor- 
ney who, by mistake and without malice, brings 
an action or sues out an execution against the 
wrong party Davis v. Jenkins, 38 

The refusal by an attorney to pay over money be- 
longing to his client, the Court of Queen’s Bench 
considered a ground for striking him off the roll. 
In re Isaac Davis, 303 

In order that the court should interfere summarily 
to compel an attorney to pay over a sum of 
money, it is necessary to state specific facts from 
which it may be collected, that the attorney was 
employed in consequence of his professional 
character. Ex parte Webb, 332 


AVERAGE, General. 


See contribution. 


BAIL. 


Surrender of by principal. See ‘‘ Habeas Corpus.” 


BANKRUPTCY. 


ConstiTruTIONALITY oF Act.—The voluntary 
branch of the act of Congress relating to Bank- 
ruptcy, passed 19th August, 1841, is authorised 
by the Coustitution, and therefore valid. Bron- 
son, J., dissenting. Sackett v. Andross, 11 

The voluntary branch of the act applies as well to 
debts created before as after its passage ; Bron- 
son, J., dissenting, ib. 

Peririoninc.—A voluntary petitioner for the ben- 
efit of the bankrupt law cannot withdraw his 
petition before a decree of bankruptcy, if any of 


the creditors oppose it, without showing good | 


cause. In re Harris, 152 
Such a petitioner is deemed a bankrupt within the 
purview of the law from the time of the present- 
ation of his petition and before a decree of bank- 
ruptcy, ib. 
He becomes personally subject to the jurisdiction 
of the court from the time of the presentation of 
his petition, 
Creditors may intervene for their own interest as 
well before as after decree, ib. 
Jurisdiction of the court over bankrupt’s property 
from the time of filing petition, ib. 
Tria sy Jury.—On the trial by jury to deter- 
mine the right of a bankrupt to a discharge and 
certificate, the opposing creditor has the affirma- 
tive of the i issue, per Conkling, J., 155 
Trapinc.—Livery keepers are not ‘ persons being 








DIGEST OF CASES. 


merchants or using the trade of merchandise, or 
retailers of merchandise. Hall and o’rs v. Cooley 
& Maxwell, 282 
The owner of timber lands who cuts down his trees 
and manufactures them into lumber for sale, 
merely asa means of deriving profit for his real 
estate, as Such, does not thereby constitute him- 
self a merchant or trader within the act. But if 
he carries on this business on a large scale, sub- 
stantially and independently as a trade, the Eng- 
lish decisions strongly favor the conclusion that 
this would bring him within the act; and if it 
further appears that he has from time to time 
bought timber lands for the express purpose of 
manufacturing, and does manufacture lumber 
from the trees growing thereon, for sale, and in 
one instance erected a saw-mill on the land pur- 
chased, and in another instance, in connection 
with the purchase of timber land, also purchased 
a large lot of sawed lumber for sale ; the case is 
clear. 4b. 


Act or BANKRUPTCY.—Am assignment by a waten 
of all his estate and effects, though made under 
the pressure of legal process, will constitute an 
act of bankruptcy ; ; but an assignment by him of 
a PART only of his estate and effects will not 
amount to an act of bankruptcy, unless made or 
given by him voluntarily and in contemplation 
of bankruptcy. Gassett et al v. Morse & Chap- 
man, 350 

Where a trader has so executed an assignment of 
all his estate and effects whereby a preference is 
given to creditors or to particnlar classes of cred- 
itors to the preference of others, the case comes 
within that portion of the provision of the second 
section of the bankrupt act, which declares that 
all future payments, &c., shall be void and a 
fraud upon the act. ib. 

Although such an assignment be executed more 
than two months prior to the institution of any 
proceedings in bankruptcy, the bankrupt will 
not thereby be protected either on the question 
of bankruptcy or on the question of a right to his 
discharge. The only effect will be to give valid- 
ity to transactions bona fide entered into so far 
as it concerns the party dealing with the bank- 
rupt, provided such party had no notice of any 
prior act of bankruptcy, or of the intention of the 
bankrupt to take the benefit of the act.” ib. 


ATTACHMENT ON MEsNneE Process.—See Attach- 
ment. 


| DiscHARGE AND CERTIFICATE.—See Attachment. 


InsuNCTION.—See Attachment. 
LIEN oF JUDGMENT CREDITOR’s Surr—PR10RITY 
OVER AssIGNEE IN BANKRUPTCY.—See Lien. 


Proor or Dests.—Whether under the bankrupt 
act the creditors of a partnership can be allowed 
to prove claims against the separate estate of one 
of the partners to receive dividends in concur- 
rence with the separate creditors of the partner, 
when there is no joint estate and no living solv- 
ent partner. Ex parte Dole in re Marwick, 286 

If there be any joint fund, however small, such 
proof cannot be allowed, although such fund may 
have been created by the separate creditors pur- 
chasing some of the partnership assets actually 
worthless, for the purpose only of creating it; 
for if there be a joint fund, the court cannot, 
under the statute, look behind the fact, to en- 
quire how it hes been produced, ib 

















DIGEST OF CASES. 


© BILL OF EXCHANGE. 


In an action on a bill of exchange, indorsee against 
indorser, it appeared that the plaintiff was a 
banker, and that the acceptor of the bill kept an 
account at his house. On the day the bill be- 
came due the plaintiff referred to his books and 
found no funds to the credit of the acceptor. 
After business hours, the following notice of 
dishonor was sent to the defendant: ‘ Sir— 
James Court’s acceptance was due this day, and 
unpaid. I request your immediate attention to 
it.” Held, first, that there was a sufficient pre- 
sentment of the bill; secondly, that the notice 
of dishonor was in terms sufficient; thirdly, that 
it was not sent too early. Bailey v. Porter, 329 


BOND AND MORTGAGE, 


« Payment to solicitor of bond and mortgage, when 
valid. Williams v. Walker, 204 
See Estoppel. 


CHAMPERTY. 


A solicitor, being also second mortgagee, entered 
into an agreement with prior mortgagees, who 
had commenced proceedings at law and in equity, 
in respect of the property mortgaged, for the 
purchase of their interest in such proceedings: 
Held, upon demurrer to a bill to enforce the 
agreement, that the transaction was valid, not 
being affected by champerty. Hunter v. Daniel, 

295 


CITIZENSHIP BY BIRTH. 


+The defendant, Julia Lynch, was born 1n the city of 
New York, in 1819, of alien parents, during 
their temporary sojourn in that city. She re- 
turned with them the same year, to their native 
country, and always resided there afterwards. It 
was held that she was a citizen of the United 
States. Lynch v. Clarke, 236 


CONFESSIONS OF PRISONER. 


Under what circumstances confessions of prisoner 
can be received. Reg v. Hornbrook, 17 


CONTRIBUTION. 


Contribution—general average—voluntary strand- 
ing. The Mutual Safety Insurance Co. and 
ors v. The Cargo of the Ship George, &c., 260 


CORPORATION. 


Mandamus—creation of municipal corporation— 
dissolution of corporation. The People of the 
State of Illinois ex Relat. Redman v. Wren, 65 

Assunipsit is proper against a corporation upon an 
agreement or instrument in writing made in the 
name of a corporation, but to which the cor- 
poration seal is not affixed but the private seal 
of one of its officers, who signs on behalf of the 
corporation, such contract being the simple con- 
tract of the corporation. City of Tallahassee v. 


Newby, 110 
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CORPORAL PUNISHMENT OF SEAMEN. 


The master of a vessel has a right in cases of ne- 
cessity to correct a negligent, disobedient, or 
mutinous seaman by corporal punishment; but 
the punishment must be reasonable, and not in- 
flicted with unlawful instruments. Carleton v. 
Davis, 86 

Where a seamen prosecutes the master for an as- 
sault, and it is proved that he has been guilty of 
a fault which would justify some punishment, to 
entitle himself to damages he must show that 
the punishment was excessive in its degree, or 
unlawful in its kind. id. 


COSTS. 


What items are taxable and what disbursements 
will be allowed for register’s fees, for filing bill, 
and other services performed by him according 
to the fee bill of 1839, previous to putting in 
answer, or after it is ascertained that the suit 
will not be defended. The New York Life 
Insurance and Trust Co. v. Davis et al, 6 


CREDITOR’S BILL. 


A defendant cannot be examined in a creditor’s 
suit after evidence closed—when evidence to be 
considered closed—order for further examination 
when necessary—right of action for personal 
torts cannot be reached by creditor’s bill—right 
of action for injury to debtor’s property when 
reached Hudson v. Plets, 120 

The practice very fully and minutely explained in 
cases of contempt for not appearing, &c., before 
the master on a reference to appoint a Receiver. 
Hammersley v. Parker, 344 


Lien or JupGMENT CREDrTOR’s Suir—PRIoRITY 
OVER ASSIGNEE IN BANKRUPTCY.—See Lien. 


DEED, 


Construction of the words “shall marry and have a 
family,” inadeed. Spencer v. Spencer, 162 


DEMURRAGE. 


F. chartered a ship trom Boston to Havannah and 
Matanzas and thence to a port in Europe, and it 
was stipulated that ‘‘ twenty running days should 
be allowed for discharging and loading at Cuba, 
and if more were used, thirty dollars per day 
demurrage to be paid by F.”—the ship reached 
Havannah during the Easter Holidays, when, ac- 
cording to the usage of the place, the custom 
house was closed ; in consequence of which the 
brig could not be entered, nor could permission 
be obtained to unload. The consignee had no- 
tice on her arrival. Held, that the twenty run- 
ning days commenced on the arrival of the brig 
in port and notice to consignee. Field v. Chase, 8 


DEVISE. 


A testator devised all his real estate to his wife to 
be at her entire disposal, but if any part thereof 
remained unsold at the time of his death, he de- 
vised the same to his children and grand-chil- 
dren. He died before the Revised Statutes. 
Held, that the wife took the fee, and that the 
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subsequent limitation over, was void. Mc- 
Donald and Wife v. Walgrove and o’rs, 208 


DOWER. 


Where H. purchased a farm of C. and loaned the 
purchase money of M. and paid it to C., received 
the deed from C., and gave to M. a mortgage on 
the farm at the same time, to secure the amount; 
held, that the mortgage was given for the pur- 
chase money, and that the widow of H. was not 
entitled to dower in the farm as against the mort- 

Kittle v. Van Dyck, 126 

Where on a purchase of land, a mortgage for the 
purchase money is given to a third person by 
arrangement with the seller, the mortgage is 
paramount to the dower right of the wife of the 
purchaser. ab. 


ESTOPPEL. 


Where a party who is in treaty for the purchase of 
a bond and mortgage, goes to the mortgagor and 
obligor and informs him that he thinks of buying 
them, and asks him whether they are all right, 
and the mortgagor replies that they are all right 
and safe, and the party purchases the securities 
on the strength of such representation; the 
obligor, in an action on the bond brought for the 
benefit of such assignee is estopped from setting 
up, by way of defence, that they were obtained 
from him by fraud. Hills, Jr.,v. Varet, 105 

It is immaterial whether the obligor, at the time of 
such representation was or was not ignorant of 
such fraud. He is equally estopped. ib. 

The assignee, however, is only entitled to recover 
the amount he actually paid for the bond and 
mortgage, with interest from the time the assign- 
ment was made. As between the obligor and 
assignee it is a question of superior equities and 
all the assignee can properly ask, is to be indem- 
nified for what he actually paid. J 


EVIDENCE. 


Where there was a demurrer to evidence by the 
defendant and joinder in demurrer by the plain- 
tiff, and judgment was rendered for the demur- 
rants. Held, that the court on motion, without 
affidavits, had the power to set aside the demur- 
rer and the judgment, and the proceedings there- 
on, and award a venire de novo. Cail and o’rs 
v. Jeter, 135 

Secondary evidence may be given of a notice to 
quit, without notice to produce the original in- 
strument. Doe d. Fleming v. Somerton, 395 


EXECUTORS. 


Where executors employ en auctioneer in the reg- 
ular way of business to dispose of their testator’s 
property, and the auctioneer misapplies moneys 
received by him as deposits, the executors can- 
not be charged with any such moneys, if they 
exercise due diligence in endeavoring to get 
them out of his hands. Edmonds v. Peake, 112 

Security by executors for the due administration of 
their testator’s estate—what petition should con- 
tain—what proof of the circumstances of the 
executors is necessary to support application. 
Colegrove et al ex’rs v. Horton, 203 
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HABEAS CORPUS, 


ad 


, Warrant to apprehend prisoner who had failed to 
appear to indictment for murder—power of court 
to admit prisoner to bail before or after indict- 
ment. The Territory of Florida v. Mullin, 210 

A principal in a ne exeat bond in chancery, at 
common law, has no right to surrender his surety. 
But the right to surrender is confined by the 
Legislature of the State of New York of the 
13th May, 1845, not only as to ne exeat bonds 
given before, but also as to those given after the 
passage of the act. 

The act of the 13th May, 1845, conferred upon the 
principal in such a bond all the power which 
special bail, or bail to the action had at common 
law in civil suits. 

Such a surrender is not void, because the bail by 
false promises induced their principal to come 
within the State. As between creditor and debtor 
in a civil action, the debtor, if arrested, will not 
be discharged unless he is brought within the 
State by compulsory means. 

According to the law of the State of New York, 
bail may follow their principal into another State 
and there seize him. The jurisdiction of the 
court, in no way, controls the authority of the 
bail. In re Wolfe, 383 


HUSBAND AND WIFE. 


The mere fact of marriage does not absolutely vest 
in the husband the right to choses in action be- 
longing to the wife. Hart v. Stevens, 301 

A woman, to whom a promissory note had been 
given for a debt due to ner, married with A. B.; 
he often received interest during her life, but 
there was nothing to show in what character he 
received it, nor that he had declared any inten- 
tion, or done any act expressly for the purposes 
of reducing the note into possession. The wife 
died—the son took out letters of administration 
to her estate, and then brought an action on the 
note. Held, that the husband was a competent 
witness in this action. ab. 


INFANCY. 


Where an infant avoids an executory contract, he 
only cancels his obligation to perform it; but he 
does not acquire the right to recover back what 
he has paid, or for services which he had ren- 
dered under the agreement while it remained in 
force. Aldrich, an infant, by Dyer, his next 
friend, v. Abrahams, 128 

Copartnership—privileges and liabilities of Infants. 
Kitchen v. Lee, 160 


INJUNCTION. 


The court will not grant an injunction to prevent 
the commission of a trespass, except under very 
peculiar circumstances. Nor is it authorized to 
interfere by injunction to prevent the mere com- 
mission of a crime. Van Rensselaer v. Gris- 
wold and an’r, 94 

A preliminary injunctinn will not be granted to 
restrain a person from occupying a lot adjoining 
a dwelling house to be used as a coal yard, unless 
the complainant establish by a suit at law that 
the deposit of coal upon the adjoining premises 
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is a substantial and continuing injury to such 
premises. Russell v. Popham, 272 
Acoal yard is not prima facia a nuisance though 
it may be so used as to make it noxious to the 
public. : ib 
When exceptions for impertinence will prevent 
the dissolution of an injunction. Jewett v. Bel- 
den et al, 274 
A court of equity will grant an injunction to stay 
proceedings at law for setting aside a judgment, 
if agood equitable charge have been created, and 
the judgment is founded upon such charge, al- 
though the warrant of attorney upon which the 
judgment was signed may have been set aside for 
irregularity. Anonymous, 387 


JUSTICES’ COURTS, 


The Court of Common Pleas is clothed with the 
same jurisdiction over errors in fact arising out 
of proceedings in. Justices’ Courts, which prior 
to the Revised Statutes was lodged in the Su- 
preme Court. Axtell v. Parburt, 289 


LANDLORD AND TENANT. 


A tenancy from year to year, so long as both parties 
please, is determinable at the end of the first 
year, unless, in the creation of the tenancy, the 
parties introduce provisions showing that they 
contemplated a tenancy for two years, at least. 

Where, therefore, after the expiration of a term at 
Lady day, 1842, the tenant held over without 
any express agreement, and paid the usual rent 
at Midsummer, 1812. Held, that the tenancy 
thereby created was determined by a notice to 
quit at Lady day, 1843. Doe d. Clark v. Smar- 
ridge, 393 

The following notice to quit was served on a tenant: 
**IT do hereby as attorney and agent for and on 
behalf of the corporation of R., give you notice 
to quit the dwelling house, &c., on the 13th day 
of May next, or upon such other day or time as 
the current year for which you now hold the 
same will expire. Dated the 2ist October, 
1842.” (Signed) “B.S? 

The rent was que at Martinmas and May day. 
Held, that the notice applied to the year 1842, 
and therefore was not good. 

Quere.—Whether a ratification of the notice by 
the corporation of R. before the day of the demise 
laid in the declaration would be sufficient. Doe 
d. the Mayor &c. of Richmond v. Morphett, 408 


LIEN. 


Lien of material men for repairs and supplies fur- 
nished for vessel. Davis v. Child et al. 147 

By the commencement of a suit in chancery by a 
judgment creditor, whose execution at law has 
been returned unsatisfied, he acquires an equita- 
ble /ien upon the things in action of the judg- 
ment debtor. 

Where the debtor was declared a bankrupt under 
the act of Congress of 1841, upon petition filed 
after the commencement of such a creditor’s suit : 
held, that the assignee in bankruptcy, irrespect- 
ive of the proviso in the second section of the 
Bankrupt act, took the debtor’s things in action, 
subject to the creditor’s lien acquired by the suit. 
Heid further, that the right of the creditor, in 





these cases, constituted a lien or security within 
the meaning of the proviso in the second section 
of the act, and is protected thereby, 9 

The fund in controversy ordered to be paid to the 
receiver in the creditor’s suit in preference to 
the general assignee. 

A few days before the passage of the Bankrupt 
law, D. executed an assignment to B. S., who 
was a creditor of D., sued him at law, recovered 
a judgment and had an execution thereon re- 
turned unsatisfied. On the 23d September, 1842, 
he filed a bill against D. and B. to set aside the 
assignment as fraudulent. The subpeena to ans- 
wer was served on the same day. In January, 
1842, D. petitioned for a discharge under the 
bankrupt law, and he was in due time declared 
to be a bankrupt. The assignment was declared 
to be fraudulent as against creditors, in the suit 
commenced by S. Held, that S. was entitled to 
the fund by force of the lien acquired by the 
creditor’s suit, in preference to the general as- 
signee. Storm and o’rs v. Waddell, official or 
general assignee in bunkruptcy—De Kay v. 
the same defendant, and S. Merrihew, = 


§ec., 
LIS PENDENS. 


Notice of lis pendens under the act of 1840—pay- 
ment of surplus purchase money to junior incum- 
brancer—varties. Burchard v. Phillips et al, 35 


MARRIAGE SETTLEMENT. 


Limitation to wife for life—perpetuity—partition. 
Hardin v. Patteson, 275, 400 
Where a husband had received the fortune of his 
wife and employed it in his trade, and then had 
become bankrupt, and a part was afterwards real- 
ized out of his assets. Held, that the wife had 
an equity against the assignee, to have the whole 
of this fund settled upon her. Gardiner v. 
Marshall, 328 


MORTGAGE 


In a suit for the foreclosure of a mortgage, the de- 
fendant set up that the mortgage was given for 
the purchase money, that the lands were con- 
veyed to him without covenants, and that one 
claiming a paramount title had commenced an 
ejectment for the recovery of the lands which 
was in vigorous prosecution, and if successful 
would divest all the mortgagor’s title, except a 
dower right. The defendant entered into the 
possession of the lands at the time of his pur- 
chase, and had not been turned out or evicted. 

The defence was overruled, and a decree made for 
the sale of the lands, and against the mortgagor 
for the deficiency, in case the proceeds of the 
sale were insufficient to pay his bond accompa- 
nying the mortgage. Banks and o’rs, ea’rs of 
McCarthy, v. Walker, 340 

A bill by the mortgagee against the mortgagor, and 
the adverse claimant of the land, would be mul- 
tifarious. ab. 

Where the title to real estate fails, the purchaser 
has no remedy in equity to recover back the 
price, unless there was fraud or deceit in the 
sale. ab. 

The only recognized ground of equitable inter- 
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ference to stay the collection of the unpaid pur- | 


chase money, in the absence of fraud, is a failure 
of the consideration by reason of a defect of title 


clearly established, and an eviction from the | 


possession of the land. wb. 
These facts may be shown as a defence, when the 
collection is attempted in chancery, notwith- 
standing the deed contains covenants of title. ib. 


NEXT FRIEND. 


The next friend of a sole infant plaintiff, after the 
infant had attained her majority, took proceed- 
ings in the suit without the authority of the 
plaintiff, which were consequential on former 
proceedings. Held, that the costs of the next 
friend of the latter proceedings onght not to be 
allowed. Brown v. Weatherhead, 407 


NON RESIDENT DEBTOR. 


Where it appeared that a debtor was proceeded 
against on the 2lst October, 1343, and that he 
came to reside in the city of New York on the 
17th of October preceding, and had been out of 
the city since ; but had previously hired a house 
in the city and paid his rent in advance, and that 
on the 25th October following, his family had 
removed to such house. Held, that he was a 
resident of the State of New York on the 2ist 
October. In re James P. Crawford, 76 


PARTIES. 


Where a mortgage is assigned as a security for a 
loan, the assignor is a necessary party to a suit 
by the assignee, to foreclose the mortgage. Suit 
permitted to stand over at the hearing, to make 
the assignor a party on terms. Kittle v. Van 
Dyck, 126 


PARTNERSHIP. 


Where an insolvent member of a copartnership 
assigned his individual property to his copartner, 
and directed a large debt of the firm to be first 

aid out.of the property to the exclusion of his 
individual creditor it was held, that the assign- 
ment was fraudulent and void as to the letter. 
Jackson v. Cornell and others, 89 

The possession of real estate assigned continuing in 
the assignor, held to be evidence of fraud. ib. 

Semble.—That a copartner cannot make a general 
assignment of his separate property, giving the 
preference to the creditors of the firm, to the ex- 
clusion of his own; and that a like assignment 
by the copartnership, preferring the creditors of 
the individual copartners to those of the firm, 
would be invalid. ib. 


PTAENT. 
Fatent right—assignment of patent construction of 
agreement—injunction. Armstrong v. Hanlen- 
beck and Comstock, 43 


PLEADING (COMMON LAW.) 


A plea of nil debet to an action oi debt on the 
judgment of a domestic court of record is bad. 


| the judgment, he should plead nul tiel record 
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If the defendant mean to deny the existence of 


Sackett v. Andross, 11 
In pleading a bankrupt discharge, a general aver- 
ment that the court by which it was granted had 
jurisdiction will not answer ; the facts necessary 
to confer jurisdiction must be set forth. ib. 
Where the plea alledged, among other things, that 
the defendant presented a petition for his dis- 
charge, &c., signed by him, and duly verified by 
such affidavits, schedules and other necessary and 
proper papers as are required by the bankrupt 
act. Held, not sufficient to show that the pro- 
ceedings were regularly commenced, but that 
the plea should have stated what papers in par- 
ticular were presented. ib. 
The plea should be so framed as to show that the 
discharge was granted by the court, not by the 
judge. ab. 
To a declaration on a judgment the defendant 
pleaded a bankrupt discharge obtained on his 
own voluntary application, but omitted to aver 
that the debt due the plaintiff was proveable 
under the bankrupt act. Held, that the plea 
was therefore bad. ab. 
Such plea is bad, moreover, if it omit to aver that 
the plaintiff’s debt was not created in conse- 
quence of the defalcation of the defendant as a 
public officer, or while acting in a judiciary 
capacity. ib. 
To a declaration in an action on a bond containing 
two counts, the first on a money bond without 
setting forth the condition, and the second set- 
ting forth the condition, the defendant pleaded 
nil debet to both counts. Held, as to the first 
count, that the plea was bad, that it should have 
been non est factum ; but as to the second count, 
nil debet was a good plea. Jenkins v. Stephens. 
37 
On a general demurrer to several pleas, if either 
plea is good the defendant is entitled to judg- 
ment. wb. 
In an action on the case for seduction, the plea of 
not guilty only puts in issue the wrongful act, 
and does not put in issue the fact of the daughter 
being servant to the plaintiff, under the new 
rules of pleading in England. Torrence v. Gib- 
bons, 99 
In alledging an attachment of property, in a repli- 
cation to a plea of discharge in bankruptcy, it is 
not necessary to set forth the delivery of the 
summons ; and if it be alledged that a summons 
was delivered on a day before the writ sued out, 
it may be rejected as repugnant and surplusage. 
Kitteridge v. Emerson. 166 
The delivery of the summons, in the service of a 
writ of attachment, is not a part of the attach- 
ment itself, which is to be made before the sum- 
mons is delivered. The delivery of the summons 
is necessary to complete the service of the writ, 
and to require the defendant to answer to the 
action. \ 


PLEADING (EQUITY.) 


Where a bill for a divorce charged the defendant 
with having committed adultery, and also with 
various acts of unkindness and cruel treatment, 
but contained no prayer for relief by a separation 
from bed and board on account of such cruel 
treatment, but merely the usual prayer for a dis- 
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solution of the marriage tie, &c., and that the 
complainant might have’such further and other 
relief as to the court might seem meet. Such 
bill was held not to be multifarious, that under 
such prayer, if the complainant failed in obtain- 
ing a decree for adultery, her bill must be dis- 
missed. Beach v. Beach, ; 202 
In a suit by one trustee against another for making 
good a portion of the trust funds alledged to have 
been improperly disposed of, it is not necessary 
to make all the cestwi que trust parties, although 
it may be necessary to take accounts relating to 
the estate of a deceased accounting party, and a 
reference to the master may be ordered for that 
purpose. Gordon v. Lowe, 327 
Nor is it necessary, in such a suit, to bring before 
the court the personal representative of a de- 
ceased trustee, if it appears by the pleadings that 
such deceased trustee had accounted for all the 
trust funds that came to his hands. ib. 
B., the drawer of a bill of exchange, indorsed the 
bill over for value to C., who soon after it became 
due, received the money through B., as the agent 
of the acceptor. C. then, for a nominal consid- 
eration, indorsed the bill over to D., who com- 
menced an action thereon against the acceptor. 
The acceptor then filed his bill against C. and 
D. for an injunction, and to have the bill de- 
livered up to be cancelled: Held upon the de- 
murrer, that B., the drawer, was not a necessary 
party to the record. Earle v. Holt, 388 


POST OFFICE LAWS. 


A person sending letters by a passenger in a rail- 
road car over a post road, without the knowledge 
and against the consent of the owners of the car 
and their agents, is not subject to the penalty 
imposed by “the 19th section of the act of Con- 
gress, ch. 275. The United States v. Pome- 
roy, 143 


PRACTICE (EQUITY.) 


Where money has been brought into court in a suit 
which was subsequently compromised, the court 
refused to make any other order respecting it 
than that it should be repaid to the party who 
brought it.. Wilkins v. Wood, 113 


PRINCIPAL AND AGENT. 


Principal and agent—condition—multifariousness. 
The Auditor General, State Treasurer, &§c., v. 
State Bank of Michigan et al, 46 

Interpretation of letters of instruction from princi- 
pals to their agents—confirmation of acts of 
agents—acquiescence. Russel et al v. Wetmore, 
survivor, &c. 318 


PROMISSORY NOTE. 


The service of notice of dishonor of a promissory 
note, to charge an endorser, by leaving it at the 
post ofice where the demand is made, is only 
good where the notice is to b2 transmitted by 
mail from the place where it was deposited to 
some other post office Whiting v. Burt, 33 

An unqualified promise of payment made by an 
endorser after a note becomes due, furnishes pre- 
sumptive evidence that he has been duly charged 





so far as relates to notice ; but where it affirma- 
tively appears that notice was not duly given, 
the presumtion is at an end. ib. 
Where the plaintiff claimed to have acquired pro- 
perty in a promissory note by delivery from J. 
H., the widow of the payee, to whom the plain- 
tiff alledged it had been passed by delivery from 
the payee as a donatio mortis causa; and on the 
trial this question was submitted to the jury. 
Held, that no notice could be taken of it by the 
court on bill of exceptions. Meuir v. Hinman, 
64 
Where a gift donatio mortis causa is proved, the 
question whether the testator revoked it is not 
evidence for the consideration of a jury. 1b. 
Notice of endorsement of promissory note, if sent by 
mail, must be directed to the post office, where 
the endorser usually receives his letters, or 
nearest to his residence. Taylor ea’r v. Union 
Bank of Florida, 73 
The proof by plaintiff of receipt of notice when de- 
parted from, must be full and satisfactory, ib. 
A witness testifying that his invariable practice 
was to comply with certain requests, and that he 
“‘believes” he did, but has no recollection of 
any instance in which he did so: nor any recol- 
lection of his doing so in the instances important 
in the case in which he is called to testify ; is 
not sufficient to warrant the inference that he 


did comply with such requests. ib. 
What is due diligence and sufficient notice are 
questions of Jaw. wb. 


An instrument promising to pay a certain sum of 
money in a year from the date, payable to J. B. 
or bearer, for the hire of a servant for the year 
to elapse before the note is due, is negotiable. 
The City of Tallahassee v. Newby, 110 

If payable to bearer, it is transferable by delivery, 
an¢ may be recovered under the money counts, 7. 

Where a party is a bona fide holder of a promissory 
note, it may be endorsed to him after suit brought 
—and such endorsement will relate back to the 
time of delivery. Call and o’rsy. Jeter, 135 

Where there was a special endorsement on a note, 
and it appeared that the endorser was a mere 
agent: Held, that the special endorsement writ- 
ten over the endorser’s name, might be stricken 
out. Carmack, J., dissenting, tb. 


RATLROAD SHARES. 


A Railroad company issued certain new shares, and 
gave the proprietors of the old shares the option 
of taking the new ones, withont expressly fixing 
the time within which the application was to be 
made: but they directed that all shares not ap- 
propriated, should be allotted to such proprietors 
as should apply for shares before a certain day. 
Held, that the right of taking the shares deter- 
mined on that day, although, in consequence, a 
proprictor might be excluded from the possibil- 
ity of exercising it. Pearson v. London and 
Birmingham Railroad Co., 298 


RECEIVER. 


Where a receiver, in discharge of his trust, com- 
menced a suit against A. B., and employed the 
solicitor of one of the parties to the original suit. 
Held, that A. B , being a stranger to the original 

suit, had no right to ‘object thereto, Warren. 
reer, v. Sprague, 122 
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{REFERENCE. 
What Master’s eet as to stirplus moneys, should 
contain. in v. Van Cott, 162 


REVISED STATUTES. 


Alteration of the revised statutes with reference to 
the sale of goods for fifty dollars or more. Van- 
pel v. Woodward, 136 

Construction of the Revised Statutes relative to 
compelling support of poor persons. Anony- 
mous, 351 


SEAMAN’S WAGES. 


Extinguishment of claims for, and of lien on ship 
by acceptance of promissory note from owners. 
The Betsy and Rhoda, : 215 


SEPARATE ESTATES OF MARRIED 
WOMEN. 


Clause against anticipation —opinions of Lords 
Campbell, Brougham and Cottenham, delivered 
in the House of Lords, on a Scotch appeal. 306 


SLANDER. 


Where A. originates slanderous expressions con- 
cerning B., and when asked by B. if he had 
made use of such slanderous expressions, repeats 
them, the repetition of such slander, in reply to 
questions put by B., does nut render it a privi- 
ledged communication ; and in an action for 
slander of words so spoken, the plaintiff is not 
called upon to prove express malice. Griffith v. 


2. 330 
SPECIFIC PERFORMANCE. 

Specific performance—resulting trust. Harder v. 

Harder, 122 


SURROGATE. 


Mode of accounting by executors or administrators 
before surrogate. Guild ez'r v. Peck and o’rs, 
273 


TRADE MARKS, 


No person has a right to use the names, marks, 
letters, or other symbols, which another has got 
up or been accustomed to use, in his manufac- 
tures or business. 

Equity will restrain such deceptive and fraudulent 
use of trade marks, by injunction, and will de- 
cree an account for damages. 

The alienage of the person whose trade marks are 
simulated, and his residence in a foreign country, 
do not affect his right to their exclusive use, 
when he has introduced them here. 

Nor is it any answer to the suit, that the simulated 
article is equal in quality to ‘the genuine manu- 
facture. 

A commission merchant who sold the spurious 
article, knowing its falsity, was subjected to the 
costs of a suit instituted by the genuine manu- 
facturer to restrain its further sale. Coats v. 
Shepard and o’re, 404 





DIGEST OF CASES. 


TREATY. 


Evidence necessary to justify the delivery up of a 
prisoner charged with having forged an acce - 
ance in England, under the provisions of 
treaty between the United States and Great 
Britain, commonly called the Ashburton Treaty. 
The United States v. Warr, 346 


‘TRESPASS. 


In an action of trespass against justices, where they 
justified the imprisonment of a plaintiff under a 
conviction which stated, in the words of the stat- 
ute, that he by night unlawfully did enter certain 
land, with a net, for the purpose of taking game, 
&c., and the plea alledged that he did by night 
enter the land for the purpose of taking game by 
night in the said land; the plea ian bab bad, 
because the conviction did not alledge that the 
plaintiff was by night in certain land for the 
purpose of taking game by night in the said land, 
although the conviction followed the words of 
the statute. 

Where an act is made punisnable by summary con- 
viction, which act may be lawful if done under 
certain circumstances, such circumstances should 
be negatived in the conviction. Fletcher v. Cal- 
thorp and an’r, 393 

The legal interest in chattels real, seized and sold 
under a fieri facias, is not vested in the sheriff, 
in the interval between the seizure and comple- 
tion of the sale to a purchaser. 

Where, after seizure and sale by auction of chattels 
real, under a fieri facias, the sheriff remained 
in possession at unreasonable time for the further 
execution of the writ. Held, that the execution 
debtor might maintain trespass against him. 


Playfair v. Musgrove, 410 
TRUST. 

Resulting trust—specific performance, Harder v. 

Harder, 122 


TRUSTEE. 


A trustee will not be protected against loss arising 
from the depreciation of trust funds invested by 
him, unless he loans on real security or invests 
in some fund approved by the court. Ackerman 
v. Emott and Schryver, 337 

Where an executor invested the legacy of an infant 
cestui que trust, in stock of the Duchess County 
Bank, he was held liable to pay the infant, on 
her arriving at age, the amount of such legacy 
and interest. a. 


USURY. 


Though an agreement that interest shall be con- 
sidered principal, and draw interest, cannot be 
sustained, yet such an agreement is not usurious 
so as to avoid the security : neither is an agree- 
ment made when interest is actually due to pay 
interest thereon, usurious. Townsend and “a 
v. Corning, 

A commercial house in New York drew their bills 








of exchange on » a house in Lon- 
don, and sold them on a credit to the payees, 
before acceptance, for a price which was 2 1-2 











in. J 2 le ed 





DIGEST OF CASES. 


per cent beyond the then current price of ex- 
change between New York and London. There 
was no allegation that it was a loan, or a cover 
for a loan. Held, that the transaction was not 
usurious. Holford vy. Blatchford, recewer &c., 

311 
Variance—sale of foreign exchange, &c., ib. 


VENDOR AND PURCHASER. 


A condition in an agreement that time is to be the 
essence of the contract in reference to covenants 
for payment of the purchase money, is waived 
by the acceptance of instalments at subsequent 
periods. Hunter v. Daniel, 295 

The Master of the Rolls refused to make an order 
for opening biddings, although the sum offered 
by the proposed purchaser, was ef an amount 
sufficient to satisfy the rule of the court where the 
property was of such a nature that the sale of it 
might be placed in jeopardy. should the contract 
founded upon the higher bidding not be com- 


pleted. Wallond v. Wallond, 306 

Variance—~sale of foreign exchange. Halford v. 

Blatchford, See Usury, 311 
WRIT. 


Defects in the service of a writ are cured by a 
general appearance and a plea to the merits. 
Kittredge y. Emerson, 166 


WARRANTY. 


On a sale of chattels, in order to constitute a war- 
ranty, it is not necessary that the word “ war- 
rant” should be used; but any words showing 
the intention of the vendor to warrant, are sufli- 
cient. Moses v. Mead, 69 

A warranty of fitness for the particular purpose for 
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which an article is sold, is not, in this State, 
implied. In this respect the New York and 
English rule, as now understood, seem to differ. 

id, 


On a sale of provisions as merchandise, a warrant 
that they are good and wholesome, is not implied. 
This principle applies only to provisions sold for 
domestic ‘use. id. 


WILL 


A gift of ‘cash, or moneys,” so called, held not 
to include promissory notes, long annuities, or 


Columbian bonds. Beales v. Beales, 58 
A gift to “* A, and his family,” confined to childre 
living at the date of the will. ib. 


A., by his will, gave certain leasehold property to 
trustees upon trust, to apply the rents and profits, 
in the first place, in payment of an annuity of 
fifty pounds to his daughter-in-law, and to accu- 
mulate the surplus for the benefit of his three 
grand-daughters: Held, that the annunity was 
not a charge upon a sum of money in the hands 
of the trustees which had been accumulated from 
surplus rents, although the leases of the property 
had nearly expired, the testator having expressly 
excluded any sale of the property, except in the 
event of the death or second marriage of his 
daughter-in-law. Darbon v. Riekards, 300 


WRIT OF ENQUIRY. 


Although where the proceeding is in a suit requir- 
ing special bail, a writ of enquiry cannot be ex- 
ecuted without a rule therefor; yet where the 
plaintiff obtains a judgment on demurrer, he may 
execute a writ of enquiry without arule. East- 


gate v. Hunt, 77 
The sheriff may adjourn the execution (of the 
writ, ib, 








DIGEST OF ENGLISH CASES. 

















AN 


ANALYTICAL DIGEST 


OF ALL THE CASES REPORTED IN 
THE ENGLISH COURTS, 
AND 


IN THE COURT OF THE CH 


ANCELLOR OF IRELAND,* 


Commencing 1st November, 1843. 


EXPLANATION OF REFERENCES, &c. 


Abbreviation. Reporter. 


Clark and F. - Clark and Finelly 


Moore - ~ . - Moore - - - 
Curt. - ~ - - Curteis - - - 
M. and C. Z - -  Mylne and Craig 

Ph. - - - - Turner and Phillips ¢ 
Q. B. - - - - Adolphus and Ellis, N. 8S. 
G. and D. ° - - Gale and Davison 

D. andW. - - - Drury and Warren 

C. and L. - - - - Connor and Lawson } 
Bea. - - - - Beavan - - - 
Sim. - - . - Simons - - - 
Y.and C., N.S. - - Younge and Collyer, N. 
Hare - - - -Hare - - - 

M. and G. - - - Manning and Granger 


Scott, N.S. - Scott, N.S. 
M.and W. 
Dowl. N. S. 
Car. and M. 
L. O. 


- Dowling, N.S. - 
Carrington and M 
- New York Legal 


ADMINISTRATION 


1. ADMINISTRATION with will annex- 
ed de bonis non granted to the executors of 
a sister, the administratrix, deceased, for 
the use and benefit of the surviving sister, 
the sole next of kin, during her imbecility, 
without citing her next of kin. In the 
goods of the Rev. Wm. Southmead de- 


ceased, 3 Curt. 28. 





Meeson and Welsby 


Court. 


- House of Lords 
Privy Council 
Ecclesiastical 


Lord Chancellor 


- Queen’s Bench 


Lord Chancellor (Ireland) 
- Master of the Rolls 
Vice-Chancellor of England 
- V.C. Knight Bruce 
V. C. Wigram 


- Common Pleas 


. 


‘mt 


- Excheque of Pleas 

- Practice Courts 
Nisi Prius 

- All the Courts 


aarshman 
Observer 


, (LETTERS OF.) 


2. Motion for administration with will 
annexed to the attorney of a residuary 
Legatee, a married woman, upon her 
proxy alone, her husband refusing to 
join, rejected. Bubbers v. Harby, 3 Curt. 
50. 

3. A minor executor elected his step- 
mother, the widow of the testator, his 


* Those cases only are omitted which cannot by possibility apply to the jurisprudence of this country. 


A 
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guardian, for the purpose of taking admi- 
nistration with the will annexed for his 
use and benefit. Such administration 
granted to her, under the circumstances, 
without citing those having a prior claim. 
In the goods of Richard Widger, deceased, 
3 Curt. 55. 


ADMINISTRATOR. 
See Executor and Administrator, p7s- 
sim. 
ADULTERY. 
See Husband and Wife. 


AFFIDAVIT. 

A motion for judgment on an old war- 
rant of attorney, upon an affidavit, stating 
that the defendant had been seen alive on 
the 28th Oct., and that an acquaintance 
of the defendant had informed the depo- 
nant that the defendant had been seen 
alive within a few weeks, and which was 
believed to be true, was rejected on the 
ground of the insufficiency of the affidavit. 
Levi v. Cohen, 2 Dowl. N.S. 287. 


ARBITRATION. 

1. An Arbitrator to whom a cause is 
referred with power to direct how the ver- 
dict shall be entered, has no authority to 
arrest the judgment. Where in an action 
on the case by reversioner, which was re- 
ferred by order of nisz prius to an arbitra- 
tor, he awarded (inter alia) that the action 
was brought to try a right, besides the 
mere right to recover damages: Held that 
he was not bound to state what was the 
right which the action was brought to 
try. Where, by an order of reference, the 
arbitrator is to determine what he shall 
think fit to be done by either of the par- 
ties, he is not bound to direct affirmatively 
that something shall be done, unless he 
shall so think fit. Per Lord Abinger, 
C. B., Alderson, B., and Gurney, B.; 
Parke, B. ; dissentiente. Angusv. Redford, 
11 M. and W. 69. 

2. A cause and all matters in difference 
were referred by an order of reference to 
the decision of the arbitrator to make and 
publish his award, ready to be delivered to 
the parties or eitherof them; “or if they 
or either of them should be dead before the 
making of the said award, to their respect- 
ive personal representatives, who should 
require the same,” on or before a certain 
day. Several meetings were from time 





to time held, but one of the parties died 
before the reference was concluded. After 
his death the arbitrator was requested to 
proceed with the reference, but he declined 
doing so, the executrix of the deceased 
party having refused to attend, and pro- 
tested against his proceeding: Held that 
the Court of Exchequer of Pleas had no 
power to direct the arbitrator to proceed or 
to compel the executrix to appear before 
him. Lewin v. Holbrook, 11 M. and W, 
110. 
ASSUMPSIT. 

Goods were bought by or on account of 
J. C. and shipped to India, consigned to 
certain houses there in connexion with 
the defendant’s house in London, in the 
name of the Plaintiff J. C. (who was the 
agent of the defendants) advising the de- 
fendants of the shipment, and fixing the 
amount of advance they were to-make 
thereon to the plaintiff; and the defend- 
ants accounting with and handing over to 
the plaintiff the balance of the proceeds 
of each shipment, after deducting the com- 
mission and the amount of charges for in- 
surance, &c. Upon the bankruptcy of 
J. C. the defendants refused to account to 
the plaintiff for the balance in their hands, 
on the ground that the goods were in re- 
ality the goods of J.C. and not of the plain- 
tiff, and that the course of dealing between 
the plaintiff and J. C. was a fraud upon 
them: Held that the Plaintiff was enti- 
tled to recover the balance in an action for 
money had and received. Scott v. Craw- 
ford, 5 Scott, N. S. 781. 


ATTORNEY. 

1. On the settlement of an action, the 
plaintiff’s attorney required and received 
as the price of certain accommodation, 
an ascertained sum for costs, without de- 
livering any bill. The Court of common 
Pleas on motion, ordered him to deliver 
his bill. Tanner v. Lea, 5 Scott, N.S. 
237. 

2. The Court of Common Pleas granted 
a rule to prohibit an attorney of that court 
from practising therein, simply upon read- 
ing a rule of the Court of Queen’s Bench 
for the like purpose. In re Whylehead, 
5 Scott, N. S. 237. 

3. Upon a motion for a criminal inform- 
ation it appeared that the applicant was 
an attorney and an officer of the Court of 
Queen’s Bench, and the person against 
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whom the application was made was a 
magistrate, and that the latter had as- 
saulted the former, in revenge, it was sug- 
gested, for his having conducted some 
proceedings against him on behalf of a 
client before justices for a previous assault ; 
the Court of Queen’s Bench refused to 
interpose its extraordinary protection to 
the applicant, but left him to his remedy 
by indictment or action at law. - Reg. v. 
Arrowsmith, 2 Dow]. N. S. 704. 

4. An Attorney is not entitled to reco- 
ver his bill of costs for conducting an ac- 
tion which he had not terminated, but 
which has been discontinued, unless he 
shews satisfactory reasons for not pro- 
ceeding with it, and gives his client rea- 
sonable notice thereof. Nicholls v. Wil- 
son, 11 M. and W. 106. 


AWARD. 

1. Although where 1 demand of money 
payable under an award is made bya 
stranger, not a party to the arbitration, it 
must be made under the authority of a 
power of attorney, given by the party to 
whom the money is to be paid, the same 
rule does not apply where a demand of 
the execution of deeds under an award, 
is to be made; therefore, where an arbi- 
trator, by his award, directed the plaintiff 
to execute certain deeds of release and as- 
signment, and the demand of such execu- 
tion was made by an agent of the defend- 
ant’s attorney, but the plaintiff refused to 
comply with the award; the Court of 
Queen’s Bench held, that he was liable 
to an attachment forsuch non-compliance. 
It is no objection, in answer to a motion 
for an attachment for disobedience to an 
award, which directs the execution of 
certain deeds, that it was the duty of the 
arbitrator to have prepared such deeds. 
Tebbutt v. Ambler, 2 Dowl. N. S. 677. 

2. A declaration in ejectment contained 
three demises ; at the trial of the action, a 
general verdict was taken, subject to a 
reference of the cause and all matters in 
difference, the costs of the case to abide 
theevent; the arbitrator having directed 
the general verdict to stand; Held that 
the award was bad, for that he was bound 
to state on which of the demises the 
plaintiff was entitled to succeed. Doe d. 
Starling v. Hillen, 2 Dowl. N. 8. 694. 





BILL OF EXCHANGE AND PROMISSORY 
NOTE. 

1. Bill by indorsee against the acceptor 
of a Bill alledged to have been mislaid or 
accidentally destroyed, for payment or an 
indemnity, dismissed with costs, the loss 
&c. not being sufficiently proved. Held 
also, that the proof of payment by the in- 
dorsee to the holder, and the delivery up 
to him of the bill, coupled with the ad- 
mission of the acceptor, that he had not 
paid, and the usual affidavit of the plain- 
tiff upon filing his bill of the loss were 
not sufficient to entitle the Plaintiff to an 
enquiry. Cockell v. Bridgeman, 4 Bea. 
499. 

2. It is no defence to an action against 
the drawer of a Bill of exchange, that the 
proceedings in an action against the ac- 
ceptor had (without his consent) been 
stayed at an early stage by a judge’s order 
to pay debt and costs in three weeks, 
otherwise judgment. Kennard v. Knott, 
5 Scott, N. S. 247. 

3. In an action against the drawer of a 
bill of exchange, the issue being whether 
or not the defendant had received notice 
of dishonor, an admission by the defendant 
of his liability is prima facie evidence 
(only) whence the jury may infer that he 
had due notice. Bell v. Frankis, 5 Scott, 
N. S. 460. 

4. Assumpsit. The declaration alleged, 
that the Plaintiff being possessed of a bill 
of exchange drawn by one S. E. upon and 
accepted by J. S. payable to S. E.’s order 
for $400 and by him indorsed to G. E., 
who indorsed it in blank, and a fiat in 
Bankruptcy having issued against S. E., 
by a certain agreement between the plain- 
tiff and defendant the defendant bought of 
the plaintiff, ani the plaintiff bargained 
and sold to the defendant, the said bill of 
exchange for 200/., and it was agreed be- 
tween the plaintiff and defendant that upon 
E. G. handing over to the plaintiff the 
sum of 200/. the said bill should be deli- 
vered over to him. The declaration then 
alleged mutual promises, and the plain- 
tiff’s readiness to perform the agreement, 
and deliver the bill to the defendant or G. 
E., and averred that although the defend- 
ant did pay 50/. parcel of the 2001. yet he 
had not, although often requested, paid 
the residue thereof. Held, that the decla- 
ration was bad on general demurrer, for 
not averring that a reasonable time had 
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(Common Law.) 





elapsed since the making of the agree- 
ment. Stewart v. Eastwood, 11 M. and 
W. 197. 

5. A bill of exchange purporting to be 
drawn by B. and W. -(a really existing 
firm), payable to their order, and to be in- 
dorsed by them, was negotiated by the 
acceptor with that indorsement upon it. 
The drawing and indorsement were for- 
geries: Held, that if the bill was accepted 
and negotiated by the acceptor with 
knowledge of the forgery, he was estopped 
to deny the indorsement, as well as the 
drawing by B. & W.; but semble, that 
where the name of a real party, as the 
drawer, is forged, a party who accepts 
the bill in ignorance of the forgery, is es- 
topped to deny the drawing only, but not 
the indorsement, although in the same 
hand writing. Beeman v. Duck, 11 M. 
& W. 251. 





CONSIGNOR. 

A consignor who has purchased goods 
on account and at the risk of his corres- 
pondent, and delivered them to the carrier, 
has no right by reason of a variation of 
the accounts between him and his corres- 
pondent, or of a disagreement between 
them, to depart from his duty and deliver 
them to another person; and a party ta- 
king from the consignor with notice of the 
circumstances, is subject to the rights of 
the correspondent. Green v. Maitland, 
4 Bea. 224. 


CONTRACT. 

Indebitatus assumpsit in the sum of 
3000/. “for the price and value of a main 
engine and other goods sold and deliver- 
ed.” It was proved at the trial, that the 





contract was “to build an engine of 100 
horse power for the sum of 2,500/. to be | 
completed and fixed by the middle or end | 
of December,’ and it appeared that the | 
different parts of the engine were con- 
structed at the plaintiff's manufactory, 
and sent in parts at different intervals to 
the defendant’s colliery, a distance of 20 | 
miles, where they were fixed piecemeal, | 
and so made into anengine: Held, that | 
the price agreed upon was not recoverable 
in the above form of action. ° Semble that | 
the proper form of count was either in | 
indebitatus assumpsit for work, labor and 
materials, or for erecting and constructing | 
an engine. Clark v. Bulmer, 11 M. & 
W. 243. 





costs, (EQUITY.) 

1. Where a defect of parties appears 
upon the bill, costs of the day will be al- 
lowed to the defendant at the hearing, al. 
though he had not taken the objection by 
his answer. Furze v. Sherwood, 5 M. and 
C. 96. 

2. The costs of affidavits used to 
qualify the answer of a defendant, so as 
to excuse him from the production of doc- 
uments, must be paid for by the defend. 
ant. Smith v. Massie, 4 Bea. 417. 

3. A simple contract creditor who had 
instituted and prosecuted a suit for admin- 
istration, in the face of information furn- 
ished by the legal personal representative, 
(which turned out to be correct) that there 
were no assets for the payment of simple 
contract debts was ordered to pay the 
costs of the suit. King v. Bryant, 4 Bea. 
460. 

4. Inasuit for specific performance, a 
purchaser who set up a defence which 
prevented the plaintiff obtaining, on motion 
as reference to title, and failing in establish- 
ing it, was ordered to pay the costs up to, 
and inclusive of, the hearing. Observa- 
tions on special conditions for sale. Hyde 
v. Dallaway, 4 Bea. 606. 

5. Upon a motion after a decree in a 
creditors suit to restrain a creditor from 
suing the administrative at law: Held, 
under the circumstances that the creditor 
was not entitled to the costs either of the 
action or of the motion for the injunction, 
and that the costs of administratrix should 
be costs in the cause. Jones v. Brain, 2 
Y. and C.N.S. 170. 


COSTS, (COMMON LAW.) 

In an action for running down a ship, 
it appeared that the plaintiff had been 
obliged in consequence of the injury, to 
employ a steam tug, the owners of which 
demanded 1501 for salvage, and com- 
menced a suit in the Court of Admiralty 
against the plaintiff, who paid 20/. into 
the Court, the Court ultimately decreed 
451. to the salvors: Held, wpon these facts 
that the plaintiff was not entitled to reco- 
ver the amount of the costs incurred by 
him in that suit. Sembdle, that the proper 
question for the jury, in such a case is, 
whether, in respect to the suit for salvage, 
he plaintiff pursued the course which a 
prudent and reasonable man would do in 
his own case; and that if the jury think 
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he did, the costs of the suit may be re- 
covered. Tindall v. Bell, 11 M. and W. 
228. 

COUNSEL, (PURCHASE BY.) 


The employment of counsel as confi- 
dential legal adviser, disables him from 
purchasing for his own benefit, charges 
on his clients estates without his permis- 


sion; and although the confidential em.- | 


ployment ceases, the disability continues 
as long as the reasons on which it is 
founded continues to operate. C., a bar- 
rister, who had been for several years a 
confidential and advising counsel to P., 
and had by reason of that relation, acquir- 
ed an intimate knowledge of his property 
and liabilities, and was particularly con- 
sulted as to a compromise of securities 
given by P. for a debt which C. consider- 
ed not to be recoverable tothe full amount, 
purchased these securities for less than 


their nominal amount, without notice to | 


P. after ceasing to be his counsel: Held, 
that C’s purchase, while the compromise 
proposed by P. was feasible, was in trust 
for P; and that C. was entitled only to 
the sum he had paid, with interest, ac. 
cording to the course of a court of equi- 
ty. Carter v. Palmer, 8 Clark and F. 
657. 
CUSTOM. 


Where a custom of the city of London 
is put in issue a certiorari goes to the 
mayor and aldermen commanding them 
to certify by the mouth of the recorder 
whether or not there is such custom as 


it will operate as a delivery as an escrow 
only. Where a deed of assignment pur- 
porting to be made by all three partners of 
a firm, and to convey all their personal 
estate and effects whatsoever in trust for 
the benefit of creditors, was executed by 
one of them only: Held that it operated 
to convey the share of the one who so exe- 
cuted. _ Bowher v. Burdekin, 11 M. & W. 
128. 

2. A deed conveyed a piece of land 
forming part of a close, by reference to a 
schedule annexed. The schedule des- 
cribed the land in a column headed “ No. 
on the plan of the Briton Ferry Estate,” 
as “153 b;” in a 2d column headed “ des- 
cription of premises,” as “a small piece 
marked on the plan’; in a 3d column as 
being in the occupation of I. E.; and ina 
4th as “34 perches”. At the time of the 
contract, a line was drawn upon the plan 
as the boundary line dividing the piece 
153 b, from the rest of the close, of which 
it formed a part. The plan was drawn to 
a scale, but upon measurement of the land 
was found incorrect , and 153 b contained 
within the line so drawn less than 34 
perches according to the actual measure- 
ment onthe plan, and 27 perches only ac- 
cording to the actual measurement of the 
land: Held that the statement that the 
piece of land conveyed contained 34 
perches, was merely falsa demonstratio, 
the prior portion of description being insuf- 
ficient to convey it, and that the deed 
| passed only the portion of land actually 
|marked off on the plan as measured by 
‘the scale. Llewellyn v. Earl of Jersey, 








allered ; and upon such certificate by the | 11 M. & W. 183. 


recorder in open court, the judgment is 
entered accordingly. A plea of foreign 
attachment must state that the garnishee 
is within the jurisdiction of the Mayor's 
Court, at the time of the attachment. And 
semble, that it should also aver that exe- 
cution was had against the garnishee in 
the local court. Crosby v. Hetherington, 
5 Scott, N. S. 637. 


DEED. 


1. It is not necessary that the delivery 
of a deed as an escrow shouldbe by ex- 
press words; if, from the circuinstances 
attending the execution, it can be inferred 
that it was delivered not to take effect as a 
deed until acertain condition was performed, 
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DEVISE AND BEQUEST. 


B. B. being seized of certain lands 
at K. in the county of C., demised them 
to S. for three lives; S. agreed to assign 
the lease for lives to T. G., and T. G. en- 
tered into possession of the lands, and ob- 
tained from B. B. a lease of the same lands 
for 999 years at a peppercorn rent, during 
the continuance of the lease for lives, and 
afterwards at 1002. ayear. TT. G. having 
these interests in the land, made his will, 
in which was the following clause. “I 
order all my freehold interests in the coun- 
ty of C. &c. except my interest in K. 
which I hold under B. B. to be sold and 


the money arising &c. to be divided,” 
B 
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Held affirming the decree of Chancellor 
Sugden, that T. G.’s interest in the lease 
for lives was disposed of by this clause in 
the will. On the marriage of A., a certain 
sum was settled in trust for her for life, 
“as and for her jointure, in full lieu, bar, 
and satisfaction of any dower or thirds 
which she could or might claim at com- 
mon law, out of all or any of the estates, 
real, personal, or freeliold” of her intended 
husband: Held affirming the decree of the 
Court of Chancery in Ireland, that this 
settlement barred her claim on the personal 
estate of her intestate husband, under the 
statute of distributions. Gurly v. Gurly, 
8 Clark & F. 743. 

2. Testator signed his name at the 
bottom of a printed form, entered on the | 
second side of a sheet of paper, the will 
itself ending on the first side. Probate 
allowed to pass of the will as signed at 
the “foot or end thereof”. In the goods 
of William Carver, deceased, 3 Curt. 29. 

3. To establish the will of a party to- | 
tally blind, or so nearly so as to be inca- 
pable of discerning writing, it must be 
proved, that the will was read over to the 
deceased in the presence of witnesses, or | 
that he was otherwise acquainted with the 
contents. Fineham v. Edwards, 3 Cutt. 
63. 

4. A Testatrix appointed an executor 
by the description of “ Lord Sackville,” 
and “Lord George Sackville.’ It ap- 
peared that there were only two persons 
to whom the description could apply, viz: 
“ Charles Lord Sackville, Duke of Dor- 
set,” and the “Hon. George Germain.” 
Held, under the circumstances, that the | 
former was the party intended. The Duke | 
of Dorset v. Lord Hawarden, 3 Curt. 80. | 

5. By the law of Turkey, no subject 
of that country can make a will. By | 
treaty between Great Britain and the Ot- | 
toman empire, an English subject domi- | 
ciled in Turkey may make a will. I. M. | 
was the son of an Englishman who had | 
died domiciled at Smyrna. I. M. himself | 
had never been in England, except for the | 
space of six years, and then only for the | 
purpose of education; he died at Smyrna, | 
having made a will in the form of an En- | 
glish will, but not executed and attested | 
according to the English Stat. 1 Vict. ¢. | 
26. Probate of such paper was refused. | 
Maltass v. Maltass, 3 Curt. 231. 

6. A Testator directed that certain | 








stock should stand in his name and certain 
real estates remain unalienated “ until the 
following contingencies are completed ;” 
and after giving life interests in such stock 
and estates to his two children, with re- 
mainder to their issue, he declared that in 
case his two children should both die 
without leaving lawful issue, the same 
should be disposed of as after mentioned, 
that was to say, the survivor of his two 
children should have power to dispose, 


| by will, of his real and personal estate, 


“amongst my nephews and nieces or their 
children, either all to one of them, or toas 
many of them as my surviving child shall 
think proper:” Held, that a trust was 
created in favor of the testator’s nephews 
and nieces and their children, subject to a 
power of selection and distribution in his 
surviving child. Burrough v. Philcoz, 
Lacey v. Philcor, 5 M. & C. 73. 

7. Estates devised to executors, upon 
trust for the purposes after mentioned. 
The testator proceeded to direct a sale of 
the estates, and the division of the produce 
among his five children, after first reser- 


| ving a sufficient capital the interest arising 


from which should be sufficient to pay an 
annuity of 400/. to his wife for her life; 
but he did not declare any trust, at the 
wife’s death, of the sum to be so reserved: 
Held, a resulting trust for the heir. Di- 
rection to executors to apply 25/. per an- 
num for the maintenance of testator’s nat- 
ural daughter till twenty-one or marriage, 
which should first happen, when his exe- 
cutors were thereby required to pay to her 
5001. She died under twenty-one and 
unmarried: Held that the legacy failed. 
Watson v. Hayes, 5 M. & C. 125. 8. C.9 
Sim. 500. 

8. Bequest of pecuniary legacies to 
each of four persons for life, interest at 51. 
per cent. to be paid till the heir attained 
twenty-one; and, “in case of the demise 
of any of the above parties without legiti- 
mate issue, then his or her proportions to 
be divided equally amongst the survivors.” 
After the testator’s death, one of the lega- 
tees died without having been married: 
Held, that the survivors were absolutely 
entitled to the legacy. Ranelagh v. Ran- 
elagh, 4 Bea. 419. 

9. A testator devised an estate X., and 
other estates to A., charged with annui- 
ties and an estate Y., and his residuary 
real, and personal estate, to B., subject to 
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the payment of his debts, funeral expences, 
and legacies, He afterwards revoked so 
much of the second devise as included Y. 
Held, that the charge of debts &c. on Y. 
was revoked. Ravens v. Taylor, 4 Bea. 
425. 

10. Bequest of an annuity to A. and 
B., and to the survivor for life; and if A. 


‘should have any “children,” then to be 


equally divided between them; but, if A. 
should die “ without lawful issue”, then 
to A. and his heirs forever: Held that the 
children of A. took absolute interests in a 
perpetual annuity. Robinson v. Hunt, 4 
Bea. 450. 

11. A testator gave a legacy to A. in 
the event of B. dying unmarried; but upon 
the express condition that A. should, with- 
in three years from the testator’s death, 
pay to the executors all the monies due 
from him to the testator: Held, that the 
condition was substantially performed by 
a payment after the expiration of the three 
years, and that: the legacy was payable. 
Paine v. Hyde, 4 Bea. 468. 

12. Bequest of leaseholds, after prior 
life estates to A. B., her executors, admin 
istrators, and assigns, during the term of 
her natural life. Held, on the context, to 
give a life estate only. Morrall v. Sutton, 
4 Bea. 478. 

13. A clear ascertained fund was re- 
mitted from abroad by an executor, to a 
person in England to distribute between 
the legatees. The Master of the Rolls 
determined the rights of the legatees, with- 
out having a legal personal representative 
before the Court, the consignee being a 
party to the suit. A testator, resident 
abroad, gave a legacy to A., “or in case 
of his decease, or at his decease, to be 
equally divided amongst his children.” 
He gave other legacies in similar terms 
to B., C., &c. ; and he directed these sums 
to be paid to the above persons, then resi- 
ding in Wales, and he appointed execu- 
tors, in trust to send them to the respective 
individuals within six months: Held, that 
the parents took absolute interests. Arthur 
v. Hughes, 4 Bea. 406. 

14. An additional legacy (though not 
so excepted) held subject to the same in- 
cidents as the original legacy. A testator 
gave a legacy to a feme covert for her 
separate use, and by a codicil he gave to 
her a further annuity in addition: Held, 
that the latter was subject to the restriction 











for her separate use, Day v. Croft, 4 Bea. 
561. 

15. A Court of Equity will not mar- 
shall assets for the purpose of giving effect 
to charity légacies. A testatrix beqeathed 
legacies to charities, and to individuals: 
and she directed her charity legacies to be 
paid “out of her ready money, and the 
proceeds of the sale of her funded property, 
personal chattels, and effects, and not from 
the proceeds or by sale of her leasehold or 
real estates ;’ and she charged her lease- 
hold estates, in addition with the payment 
of her debts, funeral and testamentary ex- 
pences, and legacies not given to charities. 
The pure personalty was insufficient to 
pay the debts &c., and all the legacies: 
Held that the charity legacies failed in the 
proportion of the mixed personalty to the 
pure personalty. _ The Philanthropic So- 
ciely v. Kemp, 4 Bea. 581. 

16. Testator devised and bequeathed 
his freehold and leasehold estates to trus- 
tees, upon trust to receive the rents and 
profits thereof, when, and as the same 
should become due and payable, and there- 
out to pay to his wife, if she should sur- 
vive him, an annuity of 2001. during the 
term of her life, to be paid by four equal 
quarterly payments, &c.; and from and 
immediately after the decease of his said 
wife, upon trust that the trustees should 
convey and assure the said freehold and 
leasehold premises unto his, the said tes- 
tator’s, three sisters as tenants in common, 
their heirs, executors, administrators and 
assigns. The rents and profits being in- 
sufficient for payment of the annuity: 
Held that the arrears due at the widow’s 
death were chargeable on the corpus of 
the estates. Foster v. Smith, 2 Y. and C. 
N. S. 193. 

17. Testatrix devised an estate to the 
three daughters of L. or such of them as 
should be living at her decease, and the 
issue of such as should be dead, leaving 
issue, and their respective heirs, as tenants 
in common; but upon the express condition 
that the said daughters, or such of them 
as should be living at the decease of the 
testatrix, or their issue, should within 
seven years after her decease personally 
appear before her executors, and deliver 
to them a testimonial of their or her iden- 
tity ; and in default thereof the estate was 
devised over upon the death of the testa- 
trix. E. was the party entitled under the 








8 ANALYTICAL DIGEST. 





Devise and Bequest. 








devise to the daughters of L., and their 
issue. E. however being too aged and 
infirm to appear before the executors, one 
of them and the agent of the other, attend- 
ed her at her house and received from her 
satisfactory proofs of her identity: Held 
that the condition annexed to the devise 
to the daughters of L. and their issue was 
performed. Quere whether it was or was 
not a condition subsequent. Tanner v. 
Tebbutt, 2 Y. & C. N.S. 223. 

18. A testator gave 160/. to A. and B. 
at their respective ages of 21, or days of 
marriage which should first happen, but 
in case either of them should die without 
issue before his or her legacy should be- 
come payable, then his or her legacy 
was to be paid to the survivor and his or 
her issue. The testator then gave the re- 
sidue of his estate unto his grand-daugh- 
ters, C. and D. equally to be divided be- 
tween them. and if but one of them should 
attain 21, then the residue was to go to 
the survivor; and he declared that the 
provision thereby made for C. and D.| 
should not be subject to the control of | 
their husbands, but should be vested in his | 
executors, in trust, for the benefit of C. | 
and D., and their issue respectively, until | 
they should attain 21, being unmarried, | 
or if married, until a proper and adequate | 
settlement should be made upon them and | 
their issue; but in case they should both 
die before they attained 21, and without 
having issue, then he gave the residue 
over. C. and D. both lived to attain 21: 
Held, that, although the word issue in the 
bequest to A. and B. could clearly only 
mean children, yet it did not follow of ne- 
cessity, that in the subsequent bequest to 
C.and D. it must have the limited con- 
struction put upon it; but that it included 
all the issue of C. and D. living at their 
respective deaths generally, and that such 
issue took per capita as tenants in com- 
mon. Heald v. Randall, 2 Y. and C., 
N.S. 231. 

19. Under a devise of testator’s mes- 
sages, lands, tenements, and real estate. 
Held, that chattel leaseholds of which he 
was possessed at the time of making his 
will and of his death, did not pass. Par- 
ker v. Marchant, 2 Y. and C., N.S. 279. 

20. A testator bequeathed the sum of | 
2,000/. in trust for his niece, and if she 
should die without leaving any issue to 
attain the age of 21, then in trust for his 











sister. ‘The niece being unmarried. Held, 
that she had not an absolute vested inte- 
rest in the 2,000/. Upon the construe- 
tion of a will, held that chattel leaseholds 
were to be enjoyed in specie by the tenant 
for life of the residuary real and personal 
estate. Daniel v. Warren, 2 Y. and C., 


N.S. 290. 
21. Under a bequest of residuary per-~ 


sonal estate to the Westminster Hospital, 
Charing Cross: Held, that, under the 
circumstances of the case, the Charing 
Cross Hospital was entitled in preference 
to the Westminster Hospital, or the Royal 
Westininster Opthalmic Hospital. Brad- 
shaw v. Thompson, 2 Y. and C., N.S. 295. 

22. Testator bequeathed the residue of 
his real and personal estate, upon trust 
for his daughter, absolutely upon her at- 
taining 21; provided that in case his said 
daughter’s decease should happen before 
the said age of 21, and his, the testator’s 
wife, should then be living, then in fur- 
ther trust to pay her the whole interest of 
the residue of his estate and effects, and 
on her decease, his said daughter being 
dead before the age of 21, he devised to 
his wife the house in S. Street, her heirs 
and assigns for ever; then in further trust 
to pay the produce of his residuary estate 
unto and amongst his nephews and nieces, 
the children of his sister Ann, and such of 
them as should be then living. The 
daughter died without issue in the life 
time of»the wife. The sister had five 
children living at thedeath of thedaughter, 
and an only child, Isaac, at the death of 
the wife. Held, that Isaac was entitled 
to the whole residue. “ And” construed 
“or” for the purposes of the construction 
ofawill. Hetherington v. Oakman, 2 Y. 
and C., N. S. 299. 

23. ‘Testator commenced his will witha 
direction that all his debts, and all his 
funeral and testamentary expences should 
be paid by his executors, as soon as COn- 
veniently might be after his decease: Held 
upon the construction of the whole will, 
that this clause had not the effect of 
charging realestate of the testator, whe- 
ther devised to theexecutors, or otherwise, 
with the payment of his debts. A devise 
of freehold, copyhold, and leasehold pro- 
perty apparently general and residuary, 
held to be specific. Symons v. James, 2 
Y. and C., N.S. 301. 
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ESTOPPEL. 


The 59 Geo. 3, c. 12,s. 17 enacts, that 
all buildings, lands, &c. purchased, or 
taken on lease by the churchwardens and 
overseers of the poor of any parish, by the 
authority and for the purposes of that act, 
shall be conveyed, demised, &c. to the 
churchwardens and overseers of every 
such parish, and their successors in trust 
for the parish; and such churchwardens 
and overseers, &c. are employed to take 
and hold in the nature a body corpo- 
rate of buildings, lands, &c. belonging 
to such parish. Held, that the act made 
the churchwardens and overseers a cor- 
poration of a peculiar kind, differing 
from ordinary corporations, the object of 
itbeing the. care and proper management 
of the parochial property, and that it was 
competent for any one of the church- 
wardens or overseers to authorize a dis- 
tress for rent in arrear. Certain land 
was vested in trustees upon trust to ap- 
ply the rents to the repair of a parish 
church. Those trustees in 1818, demised 
to S. for ten years, and again in 1828. 
for ten years more, which lease expired 
id 1848. During the lease S. assigned 
to the plaintiff, and after the expiration 
of it, the plaintiff continued in possessi- 
under the trustees, paying rent to 
them. The trustess afterwards, and af- 
ter the 59 Geo. 3, c. 12, came into ope- 
ration, viz. in 1842, assigned by deed to 


new trustees, two of whom were the | 


churchwardens of the parish at the time | 


that a distress for rent was made: 
Held, that the payment of rent to the 
old trustees was evidence of a new 
taking under them as tenant from year 
to year, which precluded the plaintiff 
from contesting the title of the old trus- 
tees, and that the new trustees, who 
claimed under them by deed of assign- 
ment had a good title by estoppel.— 
Gouldsworth v. Knights, 11 M. and W. 
337, 
EVIDENCE. 


1. The evidence of one witness, al- 
though omni exceptione major, is not 
sufficient to support a testamentary pa- 
per purporting to be duly executed and 
attested, where there are no adminicular 
circumstances tending to confirm it, and 
where the probabilities of the case in- 








cline against the factum of such an in- 
strument. A paper of a testamentary 
nature was prodced by a sole legatee 
named in it; it purported to be signed 
by the testator and to be attested by 
two witnesses, one of whom had, sub- 
sequently to the date of the paper in 
question, married the legatee. The evi- 
dence of the other witness, whose credit 
and testimony were unimpeached, en- 
tirely supported the factum of the paper. 
Held, that his sole testimony could not 
support the paper, there being no cir- 
cumstances leading up to the probabili- 
ty of the transaction, and there being on 
the contrary, various facts and circum- 
stances from which the Prerogative 
Court of Canterbury drew a conclusion 
unfavorable to its legal validity. Mac- 
kenzie v. Yeo, 3 Curt. 125. 

2. A person who had guaranteed the 
payment of a debt secured by a second 
mortgage, was tendered in a suit relat- 
ing to the first mortgage only, as a 
witness viva voce, before the master, to 
prove that, by certain dealings and trans- 
actions between the mortgagor and the 
first mortgagee, but to which he had hap- 
pened to be a party, the first mortgage 
had been, in part, satisfied, and he stated, 
on the voir dire, that he had ascertained 
that the mortgaged property was _ suf- 
ficient to pay both the first. and second 
mortgages: Held, that his evidence was 
admissible. Wormald v. Macintosh, 5 
M. and C. 5. 

3. Equitable mortgage established by 
means of written documents, coupled with 
parol evidence, against a prior voluntary 
settlement. Parol evidence of subsequent 
advances made on the security of a prior 
equitable mortgage by deposit of deeds 
and memorandum in writing not under 
seal. Semble, that a post dated cheque is 
receivable in evidence to prove its own va- 
lidity. Inquiry between co.-defendants 
Ede v. Knowles, 2 Y. and C.—N.S. 172. 

4. The Shipping List at Lloyd’s stat- 
ing the time of a vessel’s sailing, is prima 
facie evidence against an underwriter as 
to what it contains, as the underwriter 
must be presumed to have a knowledge of 
its contents, from having access to it in 
the course of his business: but where the 
insurer in a letter written for the purpose 
of effecting an insurance, made a false 
statement and concealment as to the time 

c 
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of the vessel’s sailing, the underwriter re- 
lying upon that representation, did not in 
fact look at the list, but acted upon the re- 
presentation in making the insurance: 
Held, that the underwriter was not bound 
by the contents of the list, so as to render 
the misrepresentation and concealment by 
which he was led immaterial, and that it 
was the duty of the judge to have pointed 
out to the jury that misrepresentation and 
concealment Macintosh v. Marshall, 11 
M. and W. I16. 

5. Where an agreement contained an 
attestation clause, and, subjoined to it the 
name of a person as an attesting witness, 
but the name was written in pencil, and 
not by the supposed witness, but by one 
of the parties to the instrument: Held, 
that there was no prima facie evidence of 
there being an attesting witness, so as to 
render it necessary to call the supposed 
witness and that the signatures of the 
parties might be proved by other evidence. 
To an action against the defendants, pro- 
prietors of a cotton manufactory, for re- 
fusing to employ the plaintiff as manager 
pursuant to agreement, and discharging 
him from their service before the period 
mentioned in the agreement ; the defend- 
ants pleaded, that the plaintiff so wrong- 


fully disobediently and unlawfully con- | 


ducted himself as such manager, that 
they, the defendants, suffered and sus- 
tained great loss, to wit, to the arnount of 
1,000/. &c. Held, that, in order to sup- 
port such a plea, it was necessary to shew, 
not only disobedience, but such disobe- 
dience, as occasioned a loss, and there be- 
ing no evidence of any loss that the plea 
was not supported. Where there has 
been disobedience, or an act of misconduct 
by a servant known to the master at the 
time he discharges him, although the 
master does not mention that as the pre- 
cise ground of discharge, he may after- 
wards by shewing that the fact existed 
and that he knew it, justify such discharge: 
but semble that it is otherwise where the 
act of misconduct was not known to the 
master at the time of the discharge, as it 
could not then be the cause of it. Cussons 
v. Skinner, 11 M. and W. 161. 

6. Where a wife carried on, in her hus- 
band’s absence, the business of a shop, and 
by his authority attended to all the re- 
ceipts and payments: Held, in an action 
of replevin by the husband that a state- 





ment made by the wife to the landlord, on 
the occasion of her paying him rent for 
another person, that she would pay the 
rent of the shop on a future day, and ad- 
mitting its amount, was not evidence 
against the husband of the terms of the 
tenancy. Meredith v. Footner, 11 M. and 
W. 204. 

7. It is not competent to the maker.of a 
promissory note, in an action by the payee, 
to give in evidence an oral agreement to 
vary or contradict the express contract 
upon the face of the note: but a contem- 
poraneous agreement in writing may be 
adduced for that purpose. In an action 
against one of three makers of a joint and 
several promissory note payable at two 
months’ date, the defendant pleaded that 
the note was made by him and delivered 
to the plaintiffs as trustees of a loan soci- 
ety, to secure to them the repayment of 
money lent to one T.: that it was at the 
time of lending the money, and of making 
the note agreed in writing between the 
plaintiffs, the defendent, T. and the soci- 
ety, that the loan and interest should be 
repaid by T., by weekly instalments ; and 
thatif T., should make default, notice 
should be given to the defendant; and 
that, if the money was not paid according 
to such notice, legal proceedings should 
be taken upon the note but not before, &c. 
Held, that this plea was not sustained by 
the production of the book of regulations 
of the society, there being nothing, (with- 
out the aid of oral testimony) to connect 
the book with the note declared on. Brown 
v. Langley, 5 Scott, N. 8. 249. 

8. Introver by the personal representatives 

of one G. for a chest of plate which the de- 
fendants claimed to hold as security for 
an advance of money, an examination 
upon interrogatories of the widow of G. 
was given in evidence to shew that the 
plate was pledged by her with the assent 
of her late husband: Held that such exa- 
mination was inadmissible, as being con- 
trary to the general policy of the law. 
O’ Connor v. Majoribanks, 5 Scott N. S§. 
394. 

9. In an action for an assault and false 
imprisonment, the defendant justified tak- 
ing the plaintiff into custody on a charge 
of having forged the acceptance of one D. 
to a bill of exchange. Atthe trial a wit- 
ness called on the part of the plaintiff 
stated, that the plaintiff and defendant 
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went with him to D.’s on the day follow- 
ing D.’s refusal to pay the bill mentioned 
in the plea that the defendant in the 
presence of the plaintiff reminded 
D. that he had on the preceding day 
charged the plaintiff with forgery, in a 
conversation with the person by whom the 
bill was presented, and that upon that oc- 
casion D. neither admitted nor denied that 
the conversation alluded to had taken place. 
A witness who wascalledonthe part of the 
defendant to prove the dishonor of the bill, 
having stated that he accompanied the 
defendant to D.’s, and that D. refused to 
pay the bill, was asked what D. said at 
the time of such refusal ; to which he an- 
swered that D. in effect said that the ac- 
ceptance was forged by the plaintiff: 
Held, that this question, and the answer 
thereto, were, under the circumstances, 
properly received asevidence. Perkins v. 
Vaughan, 5 Scott, N.S. 881, 1 L. O. 285. 


EXECUTOR AND- ADMINISTRATOR. 


1. Decree for payment of legacies made 
against an executor, without reference to 
the state of the assets, upon the ground of 
his having, by his acts and admissions, 
rendered himself personally liable for the 
payment. Barnard v. Pomfrett, 5 M. and 
C. 63. 

2. Two executors permitting their co- 
executor to retain in his hands the ascer- 
tained residue, held liable as for a breach 
of trust. Enquiry refused as to the con- 
currence of cestui que trust, where it was 
not alleged by the answer, and was unsa- 
tisfactorily proved by the evidence. Ex- 
ecutors, liable for the default of their co- 
executor, who had become bankrupt, held 
entitled, upon payment by them, to the 
benefit of the proof in bankruptcy against 
his estate. Lincoln v. Wreght, 4 Bea. 
427. 

3. Surviving execntor who had had not 
acted in the testator’s affairs, protected 
from the discovery of cases and opinions 
stated and given on behalf of the deceased 
executor, who had acted: such cases and 
opinions having relation toa claim against 
the deceased executor of the same nature 
as the claim made against the surviving 
executor. Adams v. Barry, 2 Y. and C. 
N. S. 167. 

4. A charge by executors for unneces- 
sary expences of a funeral disallowed. 





Charges by trustees for money laid out in 
luxuries, under colour of maintenance and 
for money unnecessarily expended in pull- 
ing down and rebuilding a house disal- 
lowed. Where a testator directs that the 
income of his estate shall be applied in 
maintenance, and the income is insuffici- 
ent for that purpose, a court of equity will 
in some cases direct payment out of the 
capital of his personalty. Bridge v. 
Brown, 2 Y. and C. N. S. 181. 

5. One of several executors, who has 
renounced probate must still join in an 
action for a debt due to the testator. 
Creswick v. Woodhead, 5 Scott, N. 8. 778, 
1 L. O. 350. 

FRAUD. 


In a case depending on alleged misre- 
presentation of value, there cannot be a 
more effectual bar to the plaintiff than by 
showing that he was from the beginning, 
cognizant of all the matters complained 
of ; or, after full information of them, con- 
tinuing to deal with the the property. Vi- 
gers v. Pike, 8 Clark and T. 650. 


FRAUDS, (STATUTE OF.) 


A plea that the contract declared upon 
being a contract which, under the statute 
of frauds, required the defendants signa- 
ture, was entered into with the plaintiff on 
a Sunday, in the way of the plaintiffs or- 
dinary business, is nor supported by evi- 
dence that the contract was signed and 
delivered by the defendant C. on a Sun- 
day, and delivered by C. to the plaintiff on 
a subsequent day. A guarantee given by 
B. a tradesman, to A., another tradesman, 
for the faithful services of C., a traveller 
to be employed by A., is not an act done 
in the way of the ordinary business of B.., 
within the meaning of the 29 Car. 2, c. 7. 
A declaration by A. against B. upon a 
guarantee, is supported by proof of a docu- 
ment drawn up in the plural number, and 
concluding “as witness our hands,” and 
signed by B. alone. The declaration 
stated the consideration to be that A. would 
then engage “C. as traveller, and avered 
that A. did then engage C.” It was 
proved that A. had previously employed 
him in that capacity on one occasion: 
Held, that this proof was sufficient. Nor- 
ton v. Powell, 4 M. and G. 42. 
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GRANT. 


The cases in which the King’s grant 
has been held to be avoided by reason of 
any misdescription or mistake therein, ap- 
pear to fall within one of three classes: 
ist, where the king has by his grant pro- 
fessed to give a greater estate than he has 
himself in the subject matter of the grant. 
2ndly, where he has already granted the 
same estate or part of the same estate, to 
another. 3rdly, where he has been de- 
ceived in the consideration expressed in 
the grant, as where the consideration has 
been untruly stated, or the subject of the 
grant is recited to be of less value than it 
really is, or where the king recites a former 
grant of an office for life, and a surrender, 
and then grants the same office to an- 
other, whereas in truth either the king had 
not granted the office for life, or the office 
had not been surrendered. Gledstanes v. 
The Earl of Sandwich, 5 Scott, N. S. 689. 


HUSBAND AND WIFE. 


1. Sentence of nullity of marriage by 
reason of the impotency of the husband 
pronounced without the inspection of his 
person. Sparrow v. Harrison, 3 Curt. 16. 

2. On debating the admission of a de- 
fensive allegation in a suit for divorce by 
reason of adultery: Held, that a charge 
of cruelty is not rendered admissible by an 
averment, that it was designedly com- 
mitted with the view of inducing the 
adultery, and thereby enabling the hus- 
band to obtain a separation from his wife. 
That declarations of the husband, ex- 
pressive of a desire to get rid of the wife 
was admissible aa tending to elucidate his 
conduct in reference to the facts of the 
case. Thatit is competent toa party charged 
with adultery, first, to deny such charge 
specifically; secondly, to plead condonation. 
A husband receiving information impugn- 
ing his wife’s fidelity, sufficient to induce 
him to investigate her conduct, is bound, 
pending the inquiry, to abstain from coha- 
bitation, although not bound to remove 
her from his house. A departure from es- 
tablished forms of pleading, although ina 
particular not strictly essential to the 
proof in the cause, is calculated to excite 
the vigilance of the court. Dillon v. Dil- 
lon, 3 Curt. 90. 

2. A party marrying a young person 





whom he had previously seduced, is bound 
to exercise more than ordinary marital 
care over her conduct and deportment. 
Where a single act of adultery is pleaded, 
unaccompanied with circumstances lead- 
ing up to the probability of its commission, 
the ecclesiastical court will view the case 
with jealousy, and examine the evidence 
with great vigilance. Evidence in proof 
and in disproof of adultery being equally 
balanced, the consistory court of London 
examined the following incidents of the 
case. Ist. The facts of the wife having, 
previous to the marriage, been seduced by 
the husband. 2nd. The facts of warn- 
ings, direct and indirect, given to the hus- 
band, calculated to excite his vigilance, 
for his wife’s honor, and no steps taken by 
him in consequence thereof. The absence 
of due precaution may amount to criminal 
negligence. 3rd. The fact of cohabita- 
tion continued after probabilis scientia of 
the alleged adultery. 4th. The citation 
in the cause served on the wife, whilst in 
company with her husband. 5th. Two 
interviews of some duration between the 
husband and wife, after the commence- 
ment of the proceedings, their object and 
effect being uexplained. Semble, that on 
the part of the wife, the fact of such in- 
terviews should, immediately on their oc- 
currence, have been brought to the notice 
of the court. 6th. The absence of an 
action at law, and of any attempt to dis- 
cover the particeps criminis, and no evi- 
dence accounting for the admission. Al- 
though in cases of separation by reason of 
adultery, proceedings at law are, generally 
speaking, unnecessary, they are of great 
importance when the proof in this court 
depends on identity. In weighing the 
testimony of witnesses, naturally biassed, 
the rule is, to give credit to their state- 
ment of facts and to view their deductions 
with suspicion. Observations in testing 
evidence in a case of disputed identity. 
Observations in testing evidence in a case 
of disputed identity. Dillon v. Dillon, 2 
Curt. 96. 

3. A libel in a suit promoted-by the 
husband against the wife, for nullity of 
marriage by reason of fraud in obtaining 
the licence, rejected, there being no error 
de persona, although in the licence, the 
wife was wrongly named. Clowes v. 
Clowes, 3 Curt. 185. 
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4. A libel by a husband, ina suit of 
nullity of marriage, having been rejected: 
Held, that it was competent to the wife, in 
that suit, without taking out a cross-cita- 
tion, tosue the husband for restitution of con- 
jugal rights. Clowes v. Clowes, 3 Curt. 194. 

5. In a case of separation by reason of 
adultery, it is not competent for a husband 
in an initiatory libel, to plead ante-nuptial 
incontinence of the wife; marriage isa 
condonation of such error; but such fact 
may be pleaded in reply to a defensive 
charge by the wife of neglect or con- 
nivance. On the part of the wife, her se- 
duction by the husband, cannot be plead- 
ed, it involves an issue which the con- 
sistory court of London cannot try; but 
she may plead the fact of her cohabit- 
ation, when single, with the husband, in 
order to show a want of proper vigilance 
on his part over her subsequent moral 
conduct. It is competent to a wife to 
plead, that the husband introduced her to 
an improper acquaintance, more especially 
when the husband is countercharged with 
having committed adultery with that 
party. Minute specification in pleading 
acts of adultery, depends on the opportu- 
nities afforded for the commission of the 
offence ; if they have been frequent (e. g. 
during a period of four months,) it is not 
necessary to allege particular dates and 
times. . Secus, if such opportunities have 
been of rare occurrence. Graves v. Graves 
3 Curt. 235. f 

6. A husband and wife lived apart from 
each other; at the death of the wife, she 
was possessed of money which was as- 
sumed to be the accumulations of interest 
arising from stock settled to her separate 
use: Held, that the husband was entitled 
to this money in his marital right. The 
money was taken possession of by the de- 
fendant for his father (who was one of the 
executors named in a will made by the 
wife under a power reserved to her by the 
settlement, but which will did not in terms 
pass the accumulations) to whom it was 
handed over immediately : Held, that the 
original taking being wrongful, the de- 
fendant could not discharge himself by 
thus dealing with the money. Tugman 
v. Hopkins, 5 Scott, N. S. 464. 


INFANT. 


1. Dinners, confectionary, or fruit, supplied 





to an infant, an undergraduate in the uni- 
versity, having lodgings in the town, are 
not prima facie necessaries; and in an 
action brought against him for such arti- 
cles, no special circumstances being shewn 
the Court of Exchequer of pleas directed 
a nonsuit to be entered. Brooker v. Scott, 
11 M. and W. 67. 

2. An account stated by an infant is not 
absolutely void, but voidable only, and 
may be ratified by him after attaining his 
full age; and if he does so ratify it, an 
action of debt as well as assumpsit may 
be maintained thereon. Quere, whether 
to a plea of infancy, the plaintiff ought to 
new assign the ratification as a new con- 
tract entered into after the party has ob- 
tained thecapacity of contracting, or plead 
it by way of replication, as an act giving 
validity to an otherwise invalid contract, 
Williams v. Moor, 11 M. and W. 256. 


INTERPLEADER. 


The assignees of a bankrupt, having 
sued a banker for money deposited with 
him by the bankrupt, a third party claim- 
ed the money as part of a fund which the 
bankrupt held in trust. On an interplead- 
er, the Court of Exchequerof pleas ordered 
an action to be brought in the name of the 
bankrupt against the assignees, the cestut 
que trust to find security for the defend- 
ant’s costs. The affidavit in support of 
an interpleader rule, should shew that the 
application was made before plea pleaded. 
An interpleader rule, called on parties to 
appear before the court “ in order that it 
might exercise its jurisdiction on the ad- 
justment of the several claims:” Held, 
sufficient in terms. Frost v. Heywood, 
Dowl. N. S. 801. 


INSOLVENT DEBTOR. 


1. The assignee of an insolvent debtor, 
whose wife was entitled for life to real 
property, being obliged to come into equity 
to enforce his title to the rents during the 
joint lives of the husband and wife in con- 
sequence of the legal estate being vested 
in mortgagees: Held, bound to make a 
provision for the wife. Sturgis v. Champ- 
neys, 5 M. and C. 97. 


D 
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JOINT STOCK COMPANY. 


1. A case may happen in which the 
governing body of a joint stock company, 
or the partners of a firm, may so unite 
with a stranger in practising fraud against 
the company for whom they act, as to 
entitle the company to repudiate such acts 
- and to be relieved against them. Vigers 
v. Pike, 8 Clark and F. 648. 

2. A decree declaring that all the share- 
holders in a company are bound to pay 
what may be found due to a plaintiff, does 
not make the shareholders personally 
liable. Vigersv. Pike,8 Clark and F. 52. 


LANDLORD AND TENANT. 


A Sheriff who seizes goods under a fieri 
facias, and after notice that rent is due to 
the landlord of the defendant, removes the 
goods without such rent having been first 
paid, is liable for such removal, on the stat. 
8 Anne, c. 14, s. 1, to an action on the 
case at the suit of the landlord. In such 
an action no averment of notice to the 
execution creditor is necessary. Nor need 
it be alleged that the goods removed were 
goods chargeable by law with a distress. 
In order to maintain the actioh, it must 
appear that the premises were held at a 
rent certain. And where the tenant en- 
tered into possession in Jan. 1829, un- 
der an agreement made in Oct. 1828, 
whereby a lease was made to be granted 
to him from the 20th November, 1828, but 
no lease was granted; and the tenant 
continued to occupy until the time of the 
execution, in Feb. 1842, but no payment 
of rent was shewn to have been made: 
Held, that it did not sufficiently appear 
that he held as tenant at a rent certain, so 
as to bring the case within the statute, and 
render the sheriff liable. Quere, whether 
any action lies for the landlord against the 
execution creditor. Riseby v. Ryle, 11 
M. and W. 16. S. C. 10 M. and W. 101. 
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LIMITATIONS, (STATUTE OF). 


N. having applied to D. for a loan of 
300/. on mortgage, D., doubting the suf- 
ficiency of the security, refused to advance 
it without having in addition a joint and 
several promissory note for 50/. from N. 
and one F., payable on demand. The 
note and mortgage were accordingly 





given, the latter containing a covenant by 
VN. to pay the sum of 300/. and interest at 
five per cent. Several half yearly pay- 
ments of 7/. 10s. each for interest having 
been made by N.: Held, in an action 
against F. upon the note, that such pay- 
ments by N. kept all the securities alive, 
and prevented the operation of the statute 
of limitations as to the note. Dowling v, 
Ford, 11 M. and W. 329. 


LUNATIC, 


An annuity of 1001. directed to be paid 
to the wife and son of a supposed lunatic, 
without reference to the Master. Conduit 
v. Sloane, in re Gandy, 5 M. and C. 111. 


MALICIOUS PROSECUTION. 


The plaintiff having become tenant to 
the defendant, who resided in Wiltshire, 
of a house and lands in Carmarthen- 
shire, together with the exclusive right of 
sporting over certain lands adjacent, be- 
longing to the defendant, fished one of the 
ponds by cutting down thedam, and but few 
fish having been caught, one D. who was 
the defendant’s local agent, suggested to 
the plaintiff that he might fish a certain 
pond on the estate by cutting down the 
bank, and placing a net to catch the fish ; 
which the plaintiff accordingly afterwards 
did during the tenancy, and a few fish 
were taken. Disputes having afterwards 
arisen between the plaintiff and the de- 
fendant, D. laid an information before the 
majistrates against the plaintiff for unlaw- 
fully and maticiously breaking down the 
dam, and destroying the fish, under 7 and 
8 Geo. 4, c. 30,§ 15,and D. having been 
examined, the majistrates required the 
plaintiff to find bail to appear to an indict- 
ment for that offence, at the next assizes, 
where a bill was preferred, but ignored. 
The defendant was not present at the 
hearing of the information, nor was there 
any evidence to shew that D. had given 
the plaintiff permission. At the trial the 
judge asked the jury whether, in their 
opinion D. had given permission, and they 
found that he had: they also found that 
D. acted uner defendant’s authority in in- 
stituting the proceedings ; and the learned 
judge having expressed his opinion that 
there was an absence of reasonable and 
probable cause: Held, that he was correct 
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in so deciding, and that, independently 
of the permission given by D., there 
was no reasonable or probable cause for 
instituting the proceedings. Mitchell v. 
Williams, 11 M. and W. 205. 


MORTGAGE, 


i. A‘-bond and mortgage given by an 
only sonto his father, held, under the 
circumstances of the case, to be a run- 
ning security for advances actually made, 
and not a security for the precise amount 
expressed in the instruments. And there 
being no evidence against the son, as to 
the actual advances, he was charged in 
that respect to the extent of his admis- 
sions only. Melland v. Gray, 2 Y. and 
C. N.S. 199. 

2. A person having purchased an es- 
tate for the purpose of building upon it, 
mortgaged it to a Joint Stock Banking 
Company with whom he dealt, to secure 
sums then due, and all sums thereafter 
to become due from him to them, on 
any banking or other account whatever ; 
so as the whole amount of principal 
monies to be ultimately recovered, or reco- 
verable by virtue of that security, should 
not exceed the sum of 5,800/. together 
with interest. By the mortgage deed a 
power of sale was given to the compa- 
ny. The mortgagor built three houses 
on the land, which were successively 
sold to different purchasers. The pur- 
chase monies were not paid to the mort- 
gagor, but to the company, who gave 
the mortgagor credit for them in his ac- 
count: Held, that these sums were re- 
covered by the company by virtue of 
the mortgage security, and, so far as 
they were applicableas principal monies, 
must be considered as received by them 
in discharge of the sum of 5,800/., and 
not merely on the general account be- 
tween them and the mortgagor. A. 
mortgages an estate to B., to secure fu- 
ture advances. He then mortgages the 
same property to C., who gives notice 
of his security to B. Quere, whether 
the rights of B. under the mortgage se- 
curity are affected by the transaction 
between A. and C.? Johnson v. Bourne, 
2 Y. and. C. N.S. 268. 

3. A party having applied to the de- 
fendant for the loan of a sum of 6,700/. 
for twelve months, on the security of a 





mortgage of freehold property ; the de- 
fendant refused to advance the money un- 
less the borrower would give him a pro- 
missory note for the amount, to be dis- 
counted by him at five percent. This 
the borrower agreed to, and a bond and 
mortgage were given for 6,700/., and the 
sum of 6,365/., the amount of the note, 
minus the discount and charge of prepar- 
ing the securities was paid to the borrow- 
er. An ejectment having been brought 
to recover possession of the premises, on 
the ground that the mortgage was inva- 
lid, as being given for an usurious consider- 
ation: the jury found, that the primary 
object of the transaction was the dis- 
counting of the note, the mortgage being 
only a cullateral security, in the event of 
the note not being paid. Held, that the 
transaction was not usurious, and that the 
mortgage was valid. Doe d. Houghton v. 
King, 11 M. and W. 333. 


NEGLIGENCE. 


A person who rides a horse gratuitously 
at the owner's request, for the purpose of 
showing him for sale, is bound, in doing 
so, to use such skill as he actually pos- 
sesses; and if he proved to be a person 
conversant with and skilled in horses, he 
is equally liable with a borrower for injury 
done to the horse while ridden by him. 
Wilson v. Brett, 11 M. and W. 113. 


NUISANCE, 


A party has no right to enter upon the 
land of another in order to abate a nui- 
sance of filth, without previous notice or 
request to the owner of the land to remove 
it, unless it appear that the latter was the 
original wrong doer, by placing it there, 
or that it arises from a default in the per- 
formance of some duty or obligation cast 
upon him by law, or that the nuisance is 
immediately dangerous to life, or health. 
Jones v. Williams, 11 M. and W. 176. 


OFFICE. 


By a grant or patent dated in 1801, the 
then Bishop of Ely having, as the grant 
stated, “confidence in the probity, fidelity, 
care and industry of P.,’ granted to P. 
who was a solicitor, the office of receiver 
of all issues, profits, sum and sums of 
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money arising and issuing from the pos- 
sessions of the see, to hold to P. by him- 
self or his sufficient deputy or deputies, 
to be approved of by the bishop and his 
successors for life. The office of receiver 
was an ancient office, and had been exer- 
cised before the restraining statute of 1 
Eliz. c. 19. P. held the office under 
three successive bishops, during the 
whole of which time he not only re- 
ceived the rents, but negotiated the re- 
newals of leases, and prepared the leases 
of the see, and likewise attended all 
searches for records in the bishop’s mu- 
niment room, of which he kept a key ; 
for the performance of which’ acts he 
received fees and emoluments. It ap- 
peared also, that his predecessor in of- 
fice, who had held the office since 1785, 
had done the same. Upon theaccession 
of A. to the bishopric in 1836, he re- 
fused to admit P.’s claim of right to 
perform these last-mentioned acts ; upon 
which P. filed his bill against the bish- 
op, praying a declaration of the rights 
in question in his favor, that he might 
be quieted in the possession of the of- 
fice, and that the bishop might be’ re- 
strained by injunction from obstructing 
the plaintiff in the exercise of such rights, 
and from doing acts in contravention of 
them. Held, ist. That the plaintiff’s 
claims were not of such a nature as to 
induce a court of equity to interfere to 
protect them, without being well satis- 
fied (which the court was not) that his 
legal remedy was insufficient to do him 
complete justice; and, 2ndly, That the 
relief sought, being analogous to the spe- 
cific performance of an agreement, the 
bill must fail, on the ground of want of 
mutuality; the nature of the duties and 
services asserted by the plaintiff being 
such as to preclude the possibility of a 
decree in this court against him, com- 
pelling their specific performance. Dis- 
cussion of the rules of evidence relating 
to declarations in writing by deceased 
persons, made in the ordinary course of 
business. Pickering v. The Bishop of 
Ely, 2 Y. and C. N. S. 249. 


PARTNERSHIP. 


1. To entitle one partner to an order 





for an injunction and receiver against 
his co-partner, he must either show a 
dissolution, or facts which, if proved at 
the hearing, would entitle him toa decree 
for a dissolution. Where a partner does 
acts, inconsistent with the duty of a 
partner, and of a nature to destroy the 
mutual confidence which ought to sub- 
sist between partners, and makes it im- 
possible that the business can be con- 
ducted in partnership with benefit to 
either party, a court of equity will de- 
cree a dissolution before the expiration 
of the term for which the partnership 
was entered into. The transactions of 
partners with each other cannot be con- 
sidered merely with reference to the ex- 
press contract between them. The du- 
ties and obligations arising from the 
relation between the parties are regu- 
lated by the express contract between 
them, so far as the contract extends and 
continues ‘in force; but if the express 
contract, or so much of it as continues 
in force does not reach to all those du- 
ties and obligations, they are implied 
and enforced by the law; and it is often 
matter to be collected and inferred from 
the conduct and practice of the parties, 
whether they have held themselves, or 
ought or ought not to be held, bound by 
the particular provisions contained in 
their express agreement. When it is in- 
sisted that the conduct of one partner 
entitles the other to a dissolution, a 
court of equity must consider not merely 
the specific terms of the express con- 
tract, but also the duties: and obligati- 
ons which are implied in every partner- 
ship contract. Smith v. Jeyes, 4 Bea. 
503. 

2. Held, in the. Exchequer chamber 
(reversing the judgment of the court of 
Exchequer of Pleas) that the right of 
action for a breach of the agreement in 
this case, by the dismissal of A. from 
the service without reasonable cause, 
passed to the assignees of A. on his bank- 
ruptcy, as being part of his personal es- 
tate, whereof a profit might be made. 
Held also, (affirming the judgment of the 
court below,) that the action was main- 
tainable against B. C. and D. jointly, 
though B. and C. only were parties to the 
written agreement. Drake v. Beekham, 
11 M. and W. 315; S. C. 8, M. and W. 
846 ; 9 M. and W. 79. 
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PATENT. 


1. N. obtained a patent for the appli- 
cation of the principle of smelting iron by 
the use of heated air applied to furnaces 
B. obtained a license from him to use this 
process, on the payment of 1s. per ton on 
the iron thus smelted. Disputes, and 
then litigation arose between them, and 
it was agreed by an instrument in writing 
dated 11th Nov. 1833, (which recited 
the previous circumstances,) that both 
parties should withdraw their law pro- 
cesses; that, in consideration of the pre- 
sent payment of 400/. to be accepted by 
N. in full of 1s. per ton on the whole 
iggn smelted, from the erection of B.’s 
works up to the 11th day of November 
current, and in consideration of the pay- 
ment of Is. per ton on the whole iron 
which shall be smelted from the 11th 
November current, till the expiring of 
the letters patent, by the use of heated 
air, in any of the modes heretofore ap- 
plied, or in any other mode falling un- 
der the said paient, N. should grant to 
B. a licence, which, further on the agree- 
ment, was described to relate to “the 
application or use of heated air in any 
of the modes heretofore practised at B.’s 
works, or in any other mode falling un- 
der the description in the said patent, 
or in the specification thereof.” N. af- 
terwards instituted a suit to compel B. 
to perform this agreement. _B. instituted 
across suit to suspend N.’s proceedings, 
on the ground that the process of smelt- 
ing by heated air, used at B.’s works, 
did not fall within the patent: Held, 
by the House of Lords, affirming the de- 
cree of the court of session, that after 
this agreement, B. could not set up such 
a defence to the claim of N. Bairdv. 
Neilson, 8 Clark and F. 726 ; and see 
Neilson v. Harford, 8 M. and W. 806. 

2. The plaintiff took a patent for the 
application of anthracite or stone-coal, 
combined with a hot air blast, in the 
smelting or manufacturing of iron from 
iron-stone, mine, or ore. The use of the 
hot blast was already the subject ofa for- 
mer patent, granted to one Neilson, and 
was used by the plaintiff under a licence 
from him; but the combination of the 
hot blast with the use of anthracite“in the 
smelting of iron was new, and the result 





appeared to be a larger yield at a smaller 
cost, and a better quality of iron than un- 
der the former process, by means of the 
combination of the hot blast with coke 
from bituminour coal: Held, that this 
new combination was a “new manufac- 
ture’? within the meaning of the statute 
21 Jae. 1, ec. 3. Neilson’s specification 
stated that the blast was to be passed 
from the bellows or blowing apparatus, 
into ‘an air vessel or receptacle,’ (not 
particularly describing its form,) and 
through or from that vessel or receptacle, 
by means ofa tube, pipe, or aperture, 
into the fire, forge, or furnace. The air 
vessel used by the plaintiff, consisted of 
a cvil, or succession of tubes, so con- 
structed as to expose to the action of the 
fire by which it was heated, a larger sur- 
face of the air in its transit to the furnace, 
and thereby materially to increase the 
temperature of the blast: Held, that the. 
hot blast thus used by the plaintiff was 
substantially Neilson’s hot blast. The 
degree of labor and expence of experi- 
ments does not properly enter into the 
consideration of whether or not an inven- 
tion is the subject matter of a patent. 
Cran v. Price, 5 Scott, N. 8. 338. 


PLEADING, (EQUITY). 


1. Plea on information and belief of 
plaintiff’s bankruptcy: Held, regular. 
Kirkman v. Andrews, 4 Bea. 554. 

2. Leave given to fill a double plea to 
an ejectment bill, viz.: not heir, and se- 
condly, the statute of limitations. Bamp- 
ton v. Birchall, 4 Bea. 558. 

3. It is not necessary for a plaintiff 
in a bill for an account, to submit to 
account himself; a demurrer on the ground 
of the omission was, therefore, over- 


ruled, Clarkev. Tipping, 4 Bea. 558. 
PLEADING, (COMMON LAW). 


1. In trover against the sheriff, for 
seizing certain goods and chattels of the 
plaintiff, the defendant pleaded, that a 
writ of fi. fa. against the goods of one H. 
was delivered to him as sheriff ¢0 be exe- 
cuted, that the goods in the declaration 
mentioned, were the goods of H.; that 
H. fraudulently and collusively gave and 
delivered to the plaintiff possession of the 
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goods under color of a feigned, covinous, 
and fraudulent alienation, bargain, and 
conveyance thereof from him to the plain- 
tiff then made, to the end, intent, and 
purpose to delay, hinder, and defraud the 
execution creditor, and the other credit- 
ors of H. of their respective lawful ac- 
tious, debts, and demands against H., 
contrary to the statute; and that the 
plaintiff claimed title to the goods under 
color of the said feigned, covinous, and 
fraudulent alienation, bargain, and con- 
veyance thereof, &c.: Held, that the 
plea was bad as # mere argumentative de- 
nial of the plaintiff’s possession. How- 
arth v. Tollemache, 5 Scott, N.S. 329. 
2. In a lease of land, the lessee, in ad- 
dition to a certain reserved rent, cove- 
nanted to pay a penal rent for pasture 
land broken up, or * used or converted 
to any other use than for meadow or pas- 
ture land: Quere, whether using the 
land as a race course and ground for 
training horses was a breach of the cove- 
nant ; atall events, the question is one 
for a jury, and not determinable by the 
Court on demurrer. To a breach alleg- 
ing non-payment of the reserved rent, 


the defendant pleaded “ as to so much of 
the declaration as related to the sum of 
150]. parcel of the said alleged arrears of 


rent in the declaration firstly mentioned,” 
that after the same became due, and be- 
fore the commencement of the action, 
the plaintiff distrained certain goods, and 
sold them for a sum greater than the 
amount of the arrears of rent, and thereby 
then satisfied and discharged the said last 
mentioned arrears: Held, no answer. 
Aldridge v. Howard, 5 Scott, N. S. 623. 

3. To a declaration in debt by the as- 
signee of a bankrupt, the defendants 
pleaded, that before the fiat, the defend- 
ants discounted a bill of exchange for the 
bankrupt, and then lent and advanced, 
and gave credit to him forasum of money 
exceeding the damages in the declaration 
mentioned ; proceeding to allege a set off. 
Replication, that the defendants did not 
lend or advance any sum of money to the 
bankrupt: Held, that this traverse was 
not too natrow, as the lending and ad- 
uancing, and the giving credit, appeared 
to be all one transaction. Alsager v. 
Currie, 11 M. and W. 14. 

4. To a declaration in assumpsit on 





several bills of exchange, for goods sold 
and delivered, &c., the defendant plead- 
ed a release by deed, making profert, 
The replication set out the deed on oyer, 
from which it appeared that the plaintiffs 
and others, creditors of the defendant, 
agreed to release the defendant from their 
claims, on his agreving to pay thema 
compromise of 11s. in the pound thereon, 
and giving certain promissory notes for 
the amount, with a proviso, that in case 
default should be made in payment of any 
of the notes when due, the agreement 
and release should be void. The repli- 
cation then averred, that default was 
made in payment of one of the notes, and 
that the same was renewed by anotheg, 
which was dishonored when due. Re- 
joinder, that before such default, the de- 
fendant delivered to the plaintiffs another 
promissory note, which was accepted by 
them in lieu and satisfaction of the said 
first note: Held, that the rejoinder was 
bad, as being a departure from the plea. 
Neville v. Boyle, M. and W. 26. 

5. In an action of debt on a judgment 
brought against L. B. and E. his wife, 
the declaration alleged that the plaintiff 
on &e., recovered judgment against the 
said E. by the name ot E. R. in an action 
on promises, which promises were made 
by her, the said E. whilst she was sole 
and unmarried. Plea nui tiel record. On 
the judgment being produced in court, it 
appeared to have been recovered against 
kK. R. and others: Held, this having 
been objected to on the ground of vari- 
ance, that such objection was invalid, 
and that the objection, if any, should 
have been taken by plea in abatement. 
Cocks v. Brewer, 11 M. and W. 51. 

6. A declaration alleged that the de- 
fendant made his bill of exchange, and 
directed the same to J. B., and required 
him to pay to the defendant’s order 187/. 
15s. and then indorsed the bill to the 
plaintiffs. It appeared that the bill had 
been drawn by one F. and indorsed by 
the defendant in blank; and having been 
delivered by the defendant to F. was by 
him taken to a bank, of which the plain- 
tiffs were the managers, where it was re- 
ceived by them in renewal of another 
bill discounted by them, and drawn and 
indorsed by the same parties: Held, first 
that proof of the defendant’s being the in- 
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dorser of the bill did not support the 
averment, that he made the bid. Set 
condly, assuming that an indorser might 
be treated as a drawer, still the present 
indorsement being in blank, was equiva- 
lent to the drawing of a new bill payable 
to bearer, and, therefore, the bill was 
misdescribed in the declaration ; thirdly, 
that the plaintffs were not entitled to re- 
cover on the account stated. Burmester 
v. Hogarth, 11 M. and W. 97. 

7. ‘l'respass for breaking and entering 
the dwelling-house and garden of the 
plaintiff, and making a great noise and 
disturbance therein, &c., &c., whereby 


the plaintiff and his family were greatly | 
harrassed, disturbed, and annoyed in the | 


peaceable possession of the dwelling- 
house, &c. Plea, that, after the trespass, 
and after the commencement of the suit, 
the plaintiff had become bankrupt, and 
one W. P. was appointed assignee, where- 
by, and by virtue of the statutes, &c., the 
said cause of action vested in the said 
W.P. Held, on general demurrer, that 
the plea was bad. Quere, whether it 
would have been good if it had been 
shewn that the locus in quo passed to the 
assignee. Spence v. Rogers, 11 M. and 
W. 191. 

8 The plaintiff A., the purser of a 
mine, in order to carry it on, raised mo- 
ney by the deposit of a promissory note, 
made in his favor by seven of the 
shareholders, and which two other share- 
holders had refused to sign, and applied 
the money so raised, in paying the 
workmen. At a subsquent meeting of 
the shareholders and creditors, an assign- 
ment of the mine, in order to sell it, 
and pay the debts, was resolved upon, 
and A. then claimed to be admitted as 
a creditor, “for money which he had 
raised on note of hand to pay the work- 
men.”? A deed of assignment was ac- 
cordingly executed to which all the ad- 
venturers were parties, of the first part, 
and the several persons whose names 
were thereunto subscribed, as creditors 
of the several other persons therein be- 
fore described of the first part as ad- 
venturers for supplies to, and debts in- 
curred by them for or in respect of the 
same mine to the amounts set opposite 
their respective names” of the second 
part. This deed, after reciting that the 








shareholders had in the prosecution of 
the mine, incurred debts thereon with 
the persons, parties thereto of the se- 
cond part, contained a conveyance in 
trust for those creditors, and a provisi- 
on that no action should be brought by 
any of the persons parties thereto of 
the second part, against all, or any, or 
either of the persons parties thereto of 
the first part, for the recovery of any 
debts due or owing upon the said mine, 
or in anywise relative thereto; and that 
if any such action was brought, the 
deed might be pleaded asa release. A. 
executed the deed, the amount of the 
note, and interest thereon being placed 
against his name. Toan action brought 
by A. upon the note against the seven 
persons wno signed it, they pleaded the 
deed as a release, averring that A. sign- 
ed it as a creditor of the parties there- 
to of the first part in respect of the 
causes of action inthe declaration men- 
tioned, which allegation was traversed 
by the replication: Held, that A. must 
be held to have signed the deed in re- 
spect of his claim, for the advance of 
the money raised upon the note, and 
applied for the use of the mine, and 
not in respect of his claim upon the 
note itself, which therefore was not re- 
leased, and that consequently the plea 
was not proved. Lanyon v. Davey, 11 
M. and W. 218. 

9. Where a plea qualifies the contract 
stated in the declaration, and introduces 
a new stipulation into it,it is bad as. 
amounting to the general issue, although . 
in truth it only sets out what was the ac- 
tual agreement between the parties. 
Nash v. Breeze, 11 M. and W. 352. 

10. Where to a plea of set off, the 
plaintiff replies “ that he was not at the 
time of the commencement of the suit, 
nor is indebted to the defendant, in man- 
ner and form, &c.” he is entitled to give 
evidence of payment in answer to the 
proof in support of the plea. Such evi- 
dence however, would not be admissible 
under a replication of nuquam indebitatus 
toa plea of set off. Harvey v. Hoffman, 2: 
Dowl. N. S. 683. 

11. A plea of nul tiel record to a decla- 
ration in scire facias, on a judgment more 
than a year and a day old, puts in issue 


only the recovery of the judgment ; there- 
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fore, where upon a motion for judgment 
on such a plea, it appeared that the venue 
in the proceedings in scire facias was in 
Kent, but in the original action in London, 
it was held, that the variance was imma- 
terial. Phillips v. Smith, 2 Dowl. N.S. 
688. 

12. To assumpsit by payee against 
maker of a promissory note, the defendant 
pleaded that the plaintiff by a threat that 
he would prevent the funeral of the 
plaintiff’s brother, procured the note 
from the defendant, and that there never 
was any consideration for the note. The 
replication alleged, that the plaintiff did 
not by threat that he would prevent the 
funeral of the plaintiff’s brother procure 
the notes modo et forma: Held, an an- 
swer to the whole plea. Atkinson v. 
Davies, 2 Dowl. N.S. 718; 11 M. and 
W. 236 

13. A declaration for libel, stated, that 
at the time of committing the grievance, 
the defendant used the words “ black 
sheep,”’ meaning a person of stained and 
sullied reputation, and that the defendant 
used the words “black legs,” meaning a 
person guilty of cheating and defrauding. 
Itthen stated, that the defendant pub- 
lished of the plaintiff, the following libel, 
‘black sheep (meaning thereby, that the 
plaintiff was a black sheep, in the sense 
in which the word was so used as afore- 
said), or *‘ sharps and flats ;” and then set 
forth a paragraph which contained nothing 
in itself libellous. The defendant plead- 
de as to publication of part of the libel, to 

-wit, “ black sheep,” that the word was 
not used in the sense alleged ; there was 
a similar plea to the words “ black legs :” 
Held, first, on special demurrer, that the 
libel was devisible, and that the defend- 
ant might plead separately to each part. 
Secondly, that the inducement explained 
the sense in which the words were used, 
was necessary. Thirdly, that the plea 
did not amount to guilty. Mc. Gregor v. 
Gregory, 2 Dowl. N.S. 769; 11 M. and 
W. 289. 

14. To trover by assignees of H. and 
L., bankrupts, against the sheriff, the de- 
fendant pleaded that one H. and one L. 
being indebted to S., he sued out a fi. fa. 
directed to defendant as_ sheriff, and, 
thereupon, after H. and L. became bank- 
rupts, and before the fiat,he took the 





goods in execution, and that afterwardsa 
fiat issuéd under which the plaintiffs were 
appointed assignees, and as such entitled 
to the possession of the goods, which pos- 
session is the possession of the assignees 
in the declaration mentioned: Held, first, 
that the defence might be given in evi- 
dence, either under the plea of not pos- 
sessed, or not guilty. Secondly, that the 
plea was not an argumentative plea of not 
possessed: Quere, whether bad as an ar- 
gumentative denial of the plaintiffs’ title. 
Thirdly, that it sufficiently appeared, that 
the persons named in the plea as bank- 
rupts, were the same as those mentioned 
in the declaration. Fourthly, that it was 
not necessary to aver that the seizure or 
fiat was after the passing of the 2 and 3 
Vict. c. 29. Unwin v. St. Quintin, 2 
Dowl. N 8.790; 11 M. and W. 277. 

15. In assumpsit for money had and 
received to the plaintiff ’s use, the defend- 
ant pleaded that after the making of the 
promise, the plaintiff directed him to send 
the money by post, and that he did so; 
Held, bad, for not alleging either that the 
money was paid in satisfaction, or that 
the defendant was always ready to pay, 
and did pay when requested. Kinytonv. 
Kington, 2 Dowl. N.S.799 ; M. and W. 
233. 

16. A declaration stated that plaintiff 
caused a policy of assurance to be effected 
with the defendants on 360 bales of cotton 
lost or not lost, whereby B. and Co., as 
well in their own name, as in that of all 
other parties interested, were assured in 
2,000/.. and in consideration thereof, and 
that the plaintiff paid the defend- 
ants the premium, the defendants 
promised that they would become as- 
surers to the plaintiff of the said sum of 
2,000/. ; that the plaintiff was, during the 
voyage, interested in the goods ; and that 
the assurance was made for his use and 
benefit, and on his account, and that the 
goods were damaged by the perils of the 
sea during the voyage. The defendants 
pleaded, 2ndly, that the policy was not 
caused to be made by or on behalf of the 
plaintiff, modo et forma ; 3rdly, that the 
plaintiff did not pay the premium, or pro- 
mise the defendants to observe the terms 
of the polidy ; 8thly, that the goods were 
damaged before the plaintiff had any in- 
terest in them: Held, that the second 
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and third pleas were bad, as amounting 
to the general issue: Held, also, that the 
declaration was good, and the eighth plea 
bad, and, that if the defence intended was, 
that the plaintiff purchased the goods 
when damaged, the proper form of plea 
would have been to traverse the loss by 
perils of the sea. Sutherland v. Pratt, 2 
Dowl. N. S. 813; 11 M. & W. 296. 

17. A declaration in assumpsit stated 
the defendant to be indebted to the plaintiff 
in 1002. for work and labor, and in 100/. 
for money due on anaccount stated. Plea, 
as to 101. parcel &c., a tender of.that sum: 
Replication, that a larger sum than 101. 
to wit 31/. being part of the money in the 
declaration mentioned, including the 101., 
was due on account of one and the same 
causes of action in the declaration men- 
tioned; that the plaintiff demanded the 
said sum of 31/7. and defendant refused to 
pay it: Held, bad, on special demurrer. 
Semble, that where a sum is due on an 
entire contract and the defendant pleads a 
tender of a smaller amount, the plaintiff 
may reply that a larger sum was due in 
respect of that entire contract. Hesketh 
v. Fawcett, 2 Dowl. N.S. 827; 11M. & 
W. 356. 

18. By the provisions of the Ist and 2d 
Vic., c. 110, all debts due to an insolvent 
down to the time of his final discharge, 
vest in his assignee, whether due or grow- 
ing due at the time of his petition or not. 
Where to an action for goods sold and de- 
livered, the defendant pleaded, that after 
the defendant became indebted, and hefore 
the commencement of the suit, the plain- 
tiff petitioned the insolvent court for his 
discharge under the Ist and 2d Vict., c. 
110 (the Insolvent Debtors’ Act), and that 
a vesting order having been made, the 
debt in question vested in the assignees 
appointed by the Court; and the replica- 
tion was that the plaintiff did not, after 
the debt became due, petition the said 
Court, and issue was taken thereon; the 
Court of C. P. held the issue to be imma- 
terial, and where, upon such an issue evi- 
dence was given at the trial, that the Pe- 
tition by the Plaintiff to the Insolvent 
Court was on the 2d of March and his 
final discharge on the 10th of May, and 
that the goods were supplied between the 
5th of March and the [4th of May: and 
the jury, under the direction of the Judge, 
found that all debts due to the plaintiff up 





to the the time of his final discharge vested 
in his assignees, found a verdict for the 
defendant ; the Court upon an apptication 
by the plaintiff, to enter a verdict for him 
for the sum which he claimed, set aside 
the verdict but refused to allow the cause 
to go down for trial a second time on the 
immaterial issue raised, and gave the de- 
fendant leave to amend his plea, and the 
plaintiff leave to reply de“novo, but with- 
out costs on either side. Ford v. Dobbs, 
2 Dowl. N. S. 877. 


POLICY OF INSURANCE. 


1. Inthe year 1828 a policy was ef- 
fected by one W. B. upon his own life, 
with a proviso that “in case the assured 
should die upon the seas, (except in such 
passages as were allowed by the rules of 
the society) or go beyond the limits of 
Europe, or enter into or engage in any 
naval or military service whatsoever, un- 


‘less license should be obtained from a 


court of directors of the society, or should 
die by his own hands, or by the hands of 
justice, or in consequence of a duel &c. &c. 

the policy should be void.” In 1838, the 

assured being at the time of unsound 

mind, precipitated himself from Vauxhall 

bridge into the Thames, and was drowned. 

In an action brought by his executor upon 
the policy, the jury found that the assured 

voluntarily threw himself into the river, 

knowing at the time that he should there- 

by destroy his life, and intending thereby 

to do so, but that at the time of committing 

the act he was not capable of judging be- 
tween right and wrong: Held, (dissen- 

tiente, Tindal C. J.) that upon this find- 

ing, the defendant was entitled to the ver- 

dict—the proviso embracing all cases of 

intentional self-destruction. Borradaile 

v. Hunter, 5 Scott, N. 8. 418. 

2. A man who assigns away his inte- 
rest ina ship or goods, after effecting a 
policy of insurance upon them, and before 
the loss, cannot sue upon the policy; ex- 
cept asa Trustee for the Assignee, in a 
case where the policy is handed over to 
him upon the assignment, or there is an 
agreement that it shall be kept alive for 
his benefit. Powles v. Innes, 11M. & W. 
10. 
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PORTIONS. 


Portions for children held raiseable du- 
ring the life of a tenant for life out ofa 
reversionary term. The costs of raising 
portions is payable out of the estate, and 
not out of the portions. Michell v. Mich- 
ell, 4 Bea. 549. 


PRACMCE, (EQUITY). 


1. When a plaintiff claims the full 
amount of securities, and the defendant 
offers to pay a part only alleging an equi- 
ty against the residue, a decree giving the 
plaintiff an option to accept the offer or 
have his bill dismissed, is irregular, as it 
does not declare whether the plaintiff is 
entitled to the whole sum or toa part only. 
The proper course would be to makea 
decree giving effect to the securities to the 
extent of the whole sum due on them, but 
without prejudice to the defendant’s right 
to file a cross bill toassert his equity. To 
enforce a defendant’s equity by impeach- 
ing securities a cross bill is necessary, ac- 
cording to the practice in England; but 
semble, it may be done by answer in Ire- 
land. Carter v. Palmer, 8 Clark & F. 
669. 

2. Issue ordered to be taken pro confesso 
against a party who was to be plaintiff 
in the issue, and who had neglected to 
proceed to trial of it at the time appointed 
by the order by which the issue had been 
directed, Casborne v. Barsham, 5 M. & 
C. 113; S. C. 2 Bea. 76. 

3. A defendant had been ordered by the 
Court in another suit to give inspection of 
documents. The order had been made 
two years but had not been acted on. 
Held, that this did not prevent an order 
for production in the present suit. Bourne 
v. Mole, 4 Bea. 417. 

4. A. having a lien on the testator’s 
estate, established his debt under the de- 
cree, but his claim for interest was disal- 
lowed by the Master whose report stood 
confirmed. The estate was sold, subject 
to A.’s lien, and A. having refused to ac- 
cept from the purchaser his principal with- 
out interest, was not allowed to participate 
as a creditor in the purchase money. 
Hemptead v. Hempstead, 4 Bea. 423. 

5. The right of a plaintiff to have mo- 
ney in the defendant’s hands paid into 
Court, must proceed on admissions in the 








answer, made in reference to an equity 
raised by the bill, and not in reference to 
an independent equity stated only in the 
answer. Proudfoot v. Hume, 4 Bea. 476, 

6. A suit instituted by a solicitor with- 
out authority, dismissed on motion, with 
costs of the suit and of the motion. Allen 
v. Bone, 4 Bea. 493. 


PRESUMPTION. 


A grandfather having, in the opinion of 
the Court of Chancery, placed himself in 
loco parentis to certain grand-children, al- 
though their father was living, and having 
given them certain sums by his will, and 
having afterwards made settlements upon 
their respective marriages, the presump- 
tion against double portions was held to 
be applicable, but inasmuch as the ad- 
vancements. were smaller in amount than 
the sums expressed to be given by the will, 
such advancements were held to be satis- 
factions pro tanto only of the gifts con- 
ta ned in the will. Pym y. Locker, 5 M. 
& C. 29. 


PRINCIPAL AND SURETY. 


It is not enough to release a surely in a 
bond, that there has been fraud or misre- 
presentation on the part of the principal 
debtor; but that, in order to make outa 
plea of this nature, the defendants are 
bound to satisfy them that the plaintiff or 
his attorney were parties to a fraud upon 
the sureties. The circumstance of the li- 
ability of a witness to a future action, in 
the event of a verdict one way being barred 
by the statute of limitations, is an answer 
to an objection to his competency on the 
ground of interest. Spencer v. Handley, 
5 Scott, N. 8. 546. 


RAILWAY ACT. 


1. A private act of parliament made for 
the construction of a railway, gaveto W. 
a landed proprietor, through whose land 
the railway was to pass, “ the sum of one 
half-penny per ton upon all goods and ar- 
ticles upon which a tonnage duty is 
charged or chargeable, in virtue of this 
act.” The section which empowered the 
railway company to levy a tonnage duty 
contained this clause, “ For every carriage 
conveying passengers, or goods or parcels, 
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not exceeding five cwt.” a sum named. 
There were other clauses fixing the duty 
payable for goods, but there was no other 
which referred to passengers: Held, af- 
firming the decree of the Court of Sessions 
that the company were empowered to levy 
a tonnage duty on carriages according to 
their weight, when containing passengers ; 
and that the sum to be paid to W. must be 
calculated on the tonage so levied. W. 
had for some years received money on the 
tonnage levied on goods and parcels alone; 
Held, that this did not prevent him from 
afterwards claiming payment on the ton- 
nage duty on passengers. A party inte- 
rested in the subject matter of a private 
act of parliament, will have his rights af- 
fected by its provisions, though it may 
have been introduced and passed without 
notice duly given to him. The Proprietor 
of the Edinburgh and Dalkeith Railway 
am v. Wauchope, 8 Clark and F. 

2. The Blackwall Railway act, 6 and 
7 W. 4, c. cxxili, empowers the company 
to treat for the purchase of such lands, &c. 
as they shall require for the purpose of the 
railway, and in case of any difference as 
to purchase money, &c., the company 
shall issue a warrant to the sheriff or 
sheriffs of the county or city, where the 
lands in question shall be situate, and if 
such sheriff or sheriffs, or their undershe- 
riff or undersheriffs respectively shall be a 
shareholder or shareholders in the said 
company, orin any wise interested in the 
matters in question, then to any of the co- 
roners of the said county or city, not inte- 
rested, commanding such sheriff or other 
person to empanel a jury, who upon their 
oaths shall inquire of and assess and give 
a verdict for the sum of money to be paid 
for the purchase of such lands, and also 
the sum of money to be paid by way of sa- 
tisfaction, &c., for good will, &c. or for 
any injury or damage which shall, before 
that time, have been done or sustained ; 
which satisfaction, &c., for such damage, 
shall be enquired into and assessed sepa- 
rately and distinctly from the vale of the 
lands. The 2 and 3 Vict. c. xcv. § 22, 
enacts that in all cases of dispute between 
the company and parties claiming com- 
pensation, when the company do not, upon 
request, submit the matter in dispute to 
determination of a jury, then it shall be 
lawful for the claimant to send a request 





in writing.to the sheriff, &c..according to 
the tenor of the previous act, which she- 
riff shall summon and empannel a jury; 
and proceed in the manner prescribed in 
the previous act, upon the issuing of the 
warrant of the company. By § 27 of the 
former act, it is provided, that where the 
verdict of a jury shall be given for the 
same or a greater sum than shall have 
been previously offered by the company, 
for the purchase of any lands, or as com- 
pensation for any damage ox loss sustained 
in the execution of the act; all the costs, 
charges and expences of the inquisition, 
shall be defrayed. by the company, and 
shall be settled and determined by the 
sheriff, &c. In an action of debt the 
plaintiff alleged the construction of the 
railway, and the consequent deterioration 
in value of his premises, that he gave the 
necessary notice to the company, but that 
the company did not treat for the purchase 
of his interest; nor forthe compensation 
or satisfaction to be made to him for his 
damages in respect of his good will, &c., 
that he requested the company to issue a 
warrant, and submit the matter in dispute 
to the determination of a jury; that the 
company did not do so; and that there- 
upon the plaintiff sent his request in 
writing to the Sheriff of Middlesex, to 
summon a jury to inquire of the sum of 
money to be paid for the purchase of his 
estate, and for compensation ; that an in- 
quisition was taken in pursuance thereof 
before T. F. and M. G., Esquire, then be- 
ing sheriff of the county of Middlesex, 
(wherein the premises were situate); that 
the jury were duly empannelled; that the 
plaintiff and defendants appeared by coun- 
sel ; that the jury found that the plain- 
tiff’s house was deteriorated in value by 
the construction of the railway, and gave 
their verdict for 250/., to be paid for the 
purchase of the plaintiff’s interest, and 
also by way of satisfaction for damage ; 
but that the defendants had refused to 
pay the said sum of 2507. Second count 
for the costs of the proceedings taken by 
plaintiff. Plea that T. F., Esq., at the 
time of the request, and of holding the in- 
quisition, &c., was a shareholder in the 
company, by means whereof, the inquisi- 
tion, &c., were void. Second plea, that at 
the inquisition the plaintiff adduced evi- 
dence not only of damage in respect of 
good will, &c., but also in respect of da- 
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mage to the dwelling-house by reason of 
the construction of the railway, and that 
the verdict of the jury proceeded in res- 
pect of both classes of damage, whereby 
the inquisition was void. Held, upon de- 
murrer, first, that in the particular case, 
the fact of one of the persons constituting 
the office of Sheriff was immaterial ; for 
that, although in proceedings taken by the 
company under the statute 6 and 7 W. 4, 
c. cxxii. §. 22, his jurisdiction might have 
failed by reason of his interest, yet that 
the proceedings being taken by the claim- 
ant, under the 22nd sct. of the 2 and 3 
Vict. c. xcv., inasmuch as the claimant 
had no means of knowing whether the 
Sheriff was a shareholder or not, the 
case did not fall within the provision of the 
former statute, and that the proceedings 
were therefore valid. Held, secondly, 
that, supposing the ‘proceedings to have 
been voidable upon the grounds suggested 
by the defendants, they had waived the 
objection by appearing before the sheriff 
and jury, and allowing the inquisition to 
proceed, and judgment to be given. Held, 
thirdly, that the mere fact of the reception 
of evidence in support, first, of the pur- 
chase of the dwelling-house ; secondly, of 
damage to the good will: and thirdly, of 
damage by reason of the construction of 
the railway did not vitiate the verdict, be- 
cause such evidence of damage by the 
construction of the railway might have 
been given to shew the deterioration of the 
house ; which was necesary to give juris- 
diction to the sheriff and jury. Held, 
fourthly, that the stat. 6 and 7 W. 4, c. 
exxilil, § 22, was directory only in requir- 
ing a separate assessment of damages, and 
in respect of the value and of the loss sus- 
tained, and not compulsory, and that the 
general finding of the jury was therefore 
good, Held, lastly, that the plaintiff was 
not entitled to recover his costs of the in- 
quisition, for that the 27th sec. of the act 
6 and 7 W. 4, c. cxxiii, refers only to 
cases where the company are compelling 
the sale of property, or the acceptance 
of satisfaction for damage, and that the 
22 sect. of the 2 and 3 Vict. c. xev., 
which first enables the claimant to enforce 
proceedings before a sheriff’s jury against 
the company, is silent as tocosts. Corri- 
gally. The London and Blackwall Rail- 
way Company, 2 Dowl. N.S. 851. 





RELEASE, 


An action having been brought against 
the defendant for illegally pledging cer- 
tain quantities of tobacco, and the de- 
fendant having pleaded a release given 
to him by one of the parties interested 
in the tobacco, the court of Exchequer 
of Pleas refused to set aside the plea, 
the releasor having an immediate inte- 
rest in the money sought to be recover- 
ed, and no fraud being shewn. Quere, 
whether a court of equity would, under 
such circumstances, set the release aside? 
A court of law has no jurisdiction to 
set aside a release which is good in 
law, but in the excercise of its equitable 
jurisdiction it may interfere to prevent a 
defendant from pleading a release, where 
it would be a manifest fraud on a third 
party seeking to enforce a demand against 
the defendant, and where the defendant 
himself is a party to the fraud. Phil- 
lips vy. Claget, 11 M. and W. 84. 


RENEWAL. 


A. under a voluntary settlement, of 
which it did not appear that she had 
notice, was entitled to certain leaseholds 
held for lives, for the term of her life, 
with remainder to B. Under a subse- 
quent voluntary settlement she took a 
life interest in the same leaseholds, with 
an absolute power of. appointment over 
the residue of the leasehold interest. 
While in possesssion of the property she 
took a renewed lease of it, and died; 
having appointed all her interest to C. 
Held, that the. renewal enured to the 
benefit of B. Waters v. Bailey, 2 Y. 
and C, N. S. 219. 


REVERSIONARY INTEREST... 


B. purchased a reversionary interest 
of A. at a gross undervalue, and under 
circumstances which rendered the trans- 
action void in equity. C. had notice of 
the invalidity of the contract, but ten 
years afterwards he purchased the re- 
version of B., paying to B. the full value. 
A. joined in the conveyance and con- 
firmed the sale. The Master of the 
Rolls being of opinion that B. had not 
taken proper steps to protect A. in thesecond 


.! transition set it aside, and directed a re- 
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conveyance on repayment of the consi- 
deration given by B. to A. in the first 
transaction. Addis v. Campbell, 4 Bea. 
401. 

SETTLEMENT. 


A. B. voluntarily assigned to trustees 
bonds and promissory notes amounting 
to 600/., in trust for himself and his 
wife and children, and he handed over 
the securities. The trustees gave no no- 
tice to the debtors- A. B. received 2001. 
part of the 600/. (the securities having 
been returned to him by the trustees), 
and the remainder was lost by the in- 
solvency @ the debtors. A. B. invested 
the 200/. with other monies of his own 
on freeholds, and by writing acknow- 
ledged the 200/. to be trust property. He 
afterwards deposited the title deeds with 
the trustees as a security for the whole 
6001. Held,that the equitable mortgage 
was valid to the extent of 200/. but no 
further. James v. Blydder, 4 Bea. 600. 


SETTLEMENT, (FAMILY). 


Residuary personal estate was given 
by a will to such of the children of P. 
as should be living at his death, in 
equal shares. At the death of the testa- 
tor, there were five children of P. and no 
more, four of whom being adults, entered 
into an agreement to the effect, that as 
amongst themselves, their respective 
shares, and any share that might accrue 
to them by the death of their infant sister, 
should in them, notwithstanding P. was 
livingbe considered vested. After this, two 
of the children settled their, respective in- 
terests in favor of theirissue, who were mi- 
nors. Upon the remaining child coming of 
age she was desirous to join in the arrange- 
ment, whichthe Master found would be be- 
neficial to all parties. V.C. Brucedeclined 
on the ground of want of jurisdiction, to 
make a decree for carrying the arrange- 
ment into execution. Peto v. Gardner, 2 
Y. and C. N.S. 312. 


SHIP. 


The master of a ship is bound to em- 
ploy his whole time and attention to the 
the service of his employer, and semble, 
that a custom allowing such master to 
trade on his private account, during the 





voyage, cannot be maintained. The 
master and part owner of aship purchased 
goods during the voyage, which his an- 
swer stated were purchased out of pri- 
vate property, and the profits of private 
trade during the voyage; but the Master 
of the Rolls considering there were strong 
grounds for thinking that the goods were 
purchased with partnership property, or 
with money for which the defendant was 
accountable to the partnership, restrained 
him from receiving the goods. Affidavits 
were filed in support of an application 
for an injunction to restrain the 
master and part owner of a ship from 
taking possession of goods claimed by 
him as his private property, and by the 
other partners as partnership property, after 
which the defendant put in his answer, and 
several affidavits were subsequently filed 
on both sides: Held, under such circum- 
stances, and on such application, that the 
answer could only be treated as an affida- 
vit. Gardner v. Mc. Cutcheon, 4 Bea. 
534, 


SPECIFIC PERFORMANCE. 


There is, in equity, a marked distinction 
between what is necessary to resist a suit 
for specific performance of a contract, and 
a suit founded on a contract executed. 
Vigers v. Pike, 8 Clark and F. 645. 


STOPPAGE IN TRANSITU. 


One W. the occupier of a mill, called 
Mickley Mill, near Ripon, had been in the 
habit of purchasing goods from the plain- 
tiff, who sent them by a carrier to Bo- 
roughbridge under a bill of lading, by 
which they were deliverable “ at Borough- 
bridge, to Mr. W., Mickley Mill, near 
Ripon.” The goods were usually fetched 
from Boroughbridge by the wagons of W. 
On the 18th August, 1841, the plaintiff re- 
ceived from W. anorder for 100 balesof flax, 
“ to be sent to Boroughbridge as usual.” 
The flax was shipped on the 2lst on 
board a vessel which went to Y ork, where 
it was unloaded and put onboard fly boats 
(bound for Ripon), and conveyed to Bo- 
roughbridge, and there deposited at a 
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warehouse belonging to the Ouse Navi- 
gation Company, where it ceased to be 
under the control of the carrier. The flax 
arrived at Boroughbridge on the 4th Sept. 
W. stopped payment on the 6th; on the 
9th the flax was stopped on behalf of the 
plaintiff; and on the 10th it was taken 
under an execution at the suit of third 
persons: Held, that the transitus was at 
anend, when the flax was deposited in the 
warehouse at Boroughbridge, the ware- 
house-keepers being for this purpose the 
agents of the consignee ; and consequent- 
ly, that the plaintiff’s right to stop it in 
transitu was gone. Dodson v. Wentworth, 
5 Scott, N. Y. 821. 


TENDER. 


An allegation of a tender of goods is 
not supported by proof of a delivery, or 
offer to deliver closed casks, said to con- 
tain them; but they should be tendered in 
such a way that the party may havea 
reasonable opportunity of inspecting them 
and of ascertaining whether what he has 
bargained for is presented for his accpt- 
ance. Isherwood v. Whitmore, 11 M.and 
W. 347. 


TRADESMEN’S MARKS. 


In an action for imitating a tradesman’s 
marks, two points were left to the jury :— 
First, whether the mark used by the de- 
fendants so closely resembled the mark of 
the plaintiffs as to be calculated to deceive 
persons of ordinary skill and care, and to 
induce them to believe that the article 
marked and sold by them was iron manu- 
factured by the plaintiff: Secondly, whe- 
ther such mark was so used by the de- 
fendants with a fraudulent intention to 
procure their iron to be received in the 
market as an article of the plaintiff’s ma- 
nufacture, or bona fide in the execution of 
foreign orders. The jury having found 
for the defendants, and the learned judge 
reporting that he was not dissatisfied with 
the verdict. The Court of Common Pleas 
held that the direction was correct, and 
refused to grant a new trial. Crawshay 
v. Thompson, 5 Scott, N. S. 562. 





TRUST. 


1. Where a tenant for life of leaseholds 
ina settlement, being under no obligation 
to renew, obtains an extension of the term, 
he is a trustee for those claiming under 
the settlement, and the fact of the settle- 
ment containing a special provision that a 
particular renewal shall enure to the bene- 
fit of the trust, does not prevent the appli- 
cation of this general rule. Leaseholds 
were settled on A. B. for life, with remain- 
der to his wife for life, with remainder to 
such child or children as he should ap- 
point, and in’default amongst them equal- 
ly. A.B. renewed the lease in his own 
name, and by his will confirmed the set- 
tlement, ane gave all “his freeholds and 
leaseholds” to his son, and a legacy to his 
daughter; he died, having other lease- 
holds besides those settled: Held, that the 
will was not an execution of the power; 
and secondly, that the daughter was not 
to be put to her election. Tanner v. El- 
worthy, Elworthy v. Tanner, 4 Bea. 487. 

2. A person who was entitled to certain 
stock standing in the names of two trus- 
tees, gave instructions to his attorney to 
prepare a settlement of it for the benefit of 
A. B. and C., and to procure from the 
trustees a transfer for the purposes of the 
settlement. The settlement was prepared 
and a power of attorney for the tranfer of 
the stock executed by both the trustees, 
but the intended settlor died without 
having seen the settlement, and before the 
stock was actually transferred: Held, that 
no trust of the stock was constituted for 
A. B.and C. Coningham v. Plunket, 2 
Y. and C. N.S. 245. 


VENDOR AND PURCHASER. 


1. Held, by the House of Lords, re- 
versing a decree of the Court of Exche- 
quer made on a bill which was filed by the 
purchaser for a specific performance with 
compensation in respect of the mis-state- 
ment as to the fines, that there wasnosuch 
mis-description of the property as would 
entitle the purchaser to compensate, inas- 
mueh as the annual profits, which consti- 
tuted the substantial value, far exceeded 
the amount stated. Semble, that if there 
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was a substantial mis-description, a court 
of equity would not enforce against trus- 
tees specific performance with compensa- 
tion, as being prejudical to the cestut que 
trust, and incapable of being ascertained. 
The vendor and purchaser consenting to 
specific performance without compensa- 
tion, the decree was accordingly so varied, 
the purchaser paying the costs of the suit. 
White v. Cuddon, 8 Clark and F. 766 ; 
§.C. 4 Y. and C. 25. 

2. In every contract for the sale of 





leaseholds, there is, in the absence of an 
express stipulation to the contrary, an im- 
plied undertaking on the vendor's part to 
make out the lessor’s title to demise. The 
purchaser’s solicitor wrote'to the vendor's 
solicitor that, unless certain proof of title 
were adduced, the purchase must go off - 
Held, that this did not preclude the pur- 
chaser from maintaining an action for the 
expenses he had been put to in investigat- 
ing the title. Hall v. Betty, 5 Scott, N. 
S. 508. 


END OF PART FIRST. 
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PART II. 





EXPLANATION OF REFERENCES, &c. 


Court. 


- House of Lords 
Privy Council 
- Ecclesiastical 


Lord Chancellor 


: - Queen’s Bench 
- Lord Chancellor (Ireland) 


- Master of the Rolls 

Vice Chancellor of England 
- V. C. Knight Bruce 

V. C. Wigram 


- Common Pleas 


Excheque of Pleas 
- Practice Courts 
Nisi Pruis 


Abbreviation. Reporter. 
Clark and F. - - - Clark and Finelly~ - 
Moore - . - Moore - - - - 
Curt. - - - -Curteis - - 
M.andC. - - - Mylne and Craig 
Ph. - . - - Turner and Philips } 
Q. B. - - - Adolphus and Ellis, N. S. 
G. and D - - - Gale and Davison 
D. and W. - - - Drury and Warren 
C. and L - - - Connor and Lawson } 
Bea. - - - . Beavan - - - 
Sim . - - Simons - . 
¥y and C., <5 te Ss - - Younge and Collyer, N. s. 
Hare - - - -Hare - 
M.andG. - - - Manning and Granger 
Scott, N.S. ” - - Scott, N.S. 
M. and W. - . - Meeson and Welsby - 
Dowl., N. S. - - - Dowling, N. S. - - 
Car. and M. - - . Carrington and Marshman 

—__—__°oo2___ 
ASSUMPSIT. 


Wuere the defendant, being a creditor 
of the plaintiff, entered into a composition 
deed, with the other creditors, to receive 
10s. in the pound, under an agreement with 
the plaintiff that he would give the defen- 
dant his promissory note for the remainder 
of his debt, which the defendant should 
keep in his own hands; and the note was 
accordingly given and the composition paid 
to the defendant, and he negotiated the 
promissory note, "the holder of which en- 
forced payment from the plaintiff: Held, 

1 








that the plaintiff might recover back from 
the defendant the sum so paid by him, in 
an action for money paid. Horton v. Riley, 
11 M. and W. 492. 


AWARD. 


A cause in which issues were joined on 
pleas of non assumpsit, payment and set off, 
were referred, together with all matters in 
difference, by a judge’s order, which di- 
rected the costs of the cause to abide the 
event, and the costs of the reference and 
award to be in the discretion of the arbi- 
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trator. The arbitrator awarded that the|turn the bill to the plaintiff, use due care 


plaintiff should pay to the defendant the 
sum of £16 10s. 6d., “being the balance 
which I find to be due from the plaintiff to 
the defendant ;” and that each party should 
bear his own costs of the reference and a 
moiety of those of the award: Held, that 
the award was bad, and that there should 
have been a distinct finding upon each is- 
sue. Pearson v. Archbold, 2 Dowl. N.S. 
1018, S. C. Dowl. N. S. 769. 


AND PROMISSORY 


BILL OF EXCHANGE 
NOTE. 

1. The plaintiff was the holder of a bill 
accepted by one Jellicoe, payable at the 
house of the defendants, his bankers. On 
the morning on which the bill became due, 
a clerk of the plaintiff’s bankers took it to 
the clearing-house, and put it into the de- 
fendants’ drawer, from whence it was taken 
by aclerk of the defendants to them at 
their banking-house, in order that they 
might determine whether they would pay 
it ornot. The acceptor having sufficient 
funds in their hands to pay the bill, the 
defendants cancelled the acceptance by 
drawing lines along and across the name 
of the acceptor, in the manner usual with 
London bankers when they intend to pay 
bills made payable at their houses, Jel- 
licoe, the acceptor, on the same day hay- 
ing determined to stop payment, ordered 
the defendants not to pay the bill, where- 
upon they wrote on it, “cancelled by mis- 
take—orders not to pay,” and in that state 
returned it to the plaintiff’s bankers at the 
clearing-house, within the usual time for 
returning bills which the bankers at whose 
houses they are made payable determine 
not to pay. The drawers and endorsers 
were foreign merchants residing abroad ; 
and one of the latter had addressed the bill 
“in case of need” to a house in London; 
but on its being afterwards presented there 
the bill was refused payment, on account 
of the cancellation. In assumpsit by the 
holder of the bill against the bankers, the 
promise alleged was, that, “in considera- 
tion that the plaintiff would deliver the 
said bill to the defendants without receiv- 
ing the sum of money expressed therein at 
the time of such delivery, the defendants 
promised the plaintiff that they the defen- 
dants would, until they should have deter- 
mined whether they would pay the sum 
of money in the said bill expressed, or re- 


as 





to prevent the acceptance from being de- 
faced or obliterated, and would, upon being 
requested so to do in a reasonable time in 
that behalf, pay to the plaintiff the said 
sum of money, or return the bill to the 
plaintiff without having cancelled or des- 
troyed the acceptance.” Upon a special 
verdict finding the above facts, and finding 
further that it is usual for bankers to can- 
cel such bills and cheques as are intended 
to be paid, by drawing lines along and 
across the name of the party for whom the 
payment is intended to be made ; and that, 
when a canceilation has occurred through 
error or mistake, the same has been indi- 
cated by writing on the bill or cheque re- 
turned: Held, that the facts found did not 
sustain the unqualified promise laid in the 
declaration; neither did they entitle the 
plaintiff to recover upon a count for money 
had and received; for that a banker does 
not become liable to pay the amount by 
defacing or neglecting to return the bill, 
though possibly he may, by so doing if it 
be done wrongfully, become liable to dam- 
ages for his breach of duty. Warwich v. 
Rogers, 6 Scott, N. S. 1. 

2. B., the plaintiff’s agent at Sunderland, 
having occasion to remit money to the 
plaintiff, paid the amount into the defend- 
ant’s bank at Sunderland, and received a 
bill of exchange endorsed by the defendant, 
which he B. endorsed and transmitted to 
the plaintiff. The bill fell due on Saturday, 
October 31st, and was dishonored. On that 
day the plaintiff wrote to B. a letter, which 
B. received on the Monday, containing the 
following: “1 have also to apprise you, 
that the draft for 33/. 14s., due the Ist 
November [Sunday] has been duly pre- 
sented this day, and returned dishonored; 
probably it may be up on Monday; it is 
drawn on P. and Co.; it will be proper to 
advise the drawers in case the acceptor do 
not remit.”” On the Wednesday following 
B. gave notice to the defendant of the dis- 
honor. Held, too late. The holder of a 
bill of exchange need not inform a party, 
to whom he gives notice of its dishonor, 
that he looks to him for payment. Miers 
v. Brown, 11 M. & W. 372. 

3. A promise to accept a bill not yet drawn 
does not amount to an acceptance of it; al- 
though the bill be discounted for the drawer 
on the faith of such promise. The Bank of 
Ireland vy. Archer, 11 M. & W. 383. 
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4. In an action by the payee against the 
maker of a joint and several promissory 
note, the defendant is not entitled, under 
the plea that he did not make the note, to 
set up a defence that he signed the note as 
surety, on the faith that other persons 
would also sign it as sureties, and that 
the name of one of them who had so signed 
was cut off from the note. Semble, that 
the note was vitiated by cutting off the 
signature of one of the joint and several 
makers from it. Mason v. Bradley, 11 M. 
& W. 590. 


BOND. 


Bill by the obligee in a bond, who had 
delivered it up by mistake (as he alleged) 
to one of the co-obligors, to recover the 
amount due on it. The joint answer of 
the co-obligors admitted the delivery of 
the bond, and that one of them had des- 
troyed it; but traversed the allegation 
as to mistake: Held, that declarations 
made by the obligor to whom the bond had 
been delivered, tending to prove the plain- 
tiff’s allegation, were admissible against 
the co-obligor. Bill by the obligee in a 
bond, who had delivered it up by mistake 
(as he alleged) to the defendant, the obli- 
gor, to recover the amount due on it. The 
answer admitted the delivery of the bond, 
and that the defendant had destroyed it, but 
traversed the allegation as to mistake: Held, 
at the hearing, that, as the answer admitted 
the bond to have been destroyed, a court 
of equity had jurisdiction; notwithstanding 
there was not annexed to the bill an affida- 
vit that the bond was lost, or not in the 
plaintiff’s custody. Payment decreed of 
the arrears of an annuity secured by bond, 
with interest ; not exceeding, however, in 
the whole, the penalty of the bond. Crosse 
v. Bedingfield, 12 Sim. 35; and see Ex 
parte Crosse; In re Bedingfield, 2 M. D. & 
De G. 308. 


CHARTER. 

Under the stat. 7 W. 4 and 1 Vict. c. 78, 
the crown may grant a charter of incorpo- 
ration, though the petition for it be not 
actually signed by a majority, either in 
persons or property, of the inhabitant 
householders. There having been a de 
facto grant of a charter of incorporation to 
a town within a county, and a de facto 
grant of a separate court of quarter sessions 
to it, the court of Q. B. quashed a county- 





rate which included that town, and refused 
to entertain objections to the validity of the 
grant of quarter sessions, on the ground that 
the grant of the crown ought in such a case 
to be directly impeached by scire facias. 
Reg. v. Boucher, 2 G. & D. 737. 


CHARITY. 


1. By deeds executed in 1704, Lady 
Hewley conveyed estates to trustees, upon 
trust to pay out of the rents such sums, 
yearly or otherwise, to such poor and godly 
preachers for the time being of Christ’s 
Holy Gospel, and to such poor and godly 
widows for the time being of poor and 
godly preachers of Christ’s Holy Gospel, 
as the trustees for the time being should 
think fit ; and to dispose of such sums, and 
in such manner, for promoting the preach- 
ing of Christ’s Holy Gospel in such poor 
places as the trustees for the time being 
should think fit; and also to dispose of such 
sums as exhibitions for educating such 
young men designed for the ministry of 
Christ’s Holy Gospel as the trustees for 
the time being should approve and think 
fit ; and to dispose of the remainder of the 
said rents in relieving such godly persons 
in distress, being fit objects of her and the 
trustees’ charity, as the trustees for the 
time being should think fit: and she di- 
rected that when any one of the trustees 
should die, the survivors should elect in 
his place such a person as they in their 
judgments and consciences should think fit 
to be a trustee. By other deeds, executed 
in 1707, Lady Hewley conveyed other es- 
tates to the same trustees, partly for the 
support of poor old people in an almshouse, 
for the management of which she appointed 
other trustees ; and after directing that the 
trustees and managers should observe the 
rules which she should leave for the selec- 
tion and government of the poor people 
therein, she ordered the residue of the rents 
to be applied upon trusts, which were the 
same as those contained in the deeds of 
1704. By the rules left by her for the 
selection of the old people for the alms- 
house, she ordered that none be admitted 
but such as should be poor and piously 
disposed, and of the Protestant religion, 
and able to repeat by heart the Lord’s 
Prayer, the Creed, the Ten Command- 
ments, and Bowles’s Catechism. At the 
dates of the deeds all religious sects tole- 
rated by law believed in the Trinity; but 
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in the course of time the estates became 
vested in trustees of whom the majority 
were Unitarians, and they applied the rents 
for the benefit of Unitarians ; and that sect 
became ‘tolerated by law: Held, by the 
Lords—affirming judgments of the court 
of chancery on an information filed in 1830 
—that neither Unitarians nor members of 
the Church of England, but Protestant 
Dissenters only are entitled to the benefit 
of the charities, and that all the trustees 
were properly removed, as all concurred 
in the misapplication of the charity funds. 
Semble, that Unitarians, in the present state 
of the law, are capable of partaking of such 
charities, founded for their benefit: Held, 
that for the purpose of determining the ob- 
jects of Lady Hewley’s charity, under the 
terms “godly preachers of Christ’s Holy 
Gospel,” “‘ godly persons,” and the other 
descriptions contained in her deeds, extrin- 
sic evidence is admissible to shew the ex- 
istence of a religious party by whom that 
phraseology was used, and the manner in 
which it was used, and that she was a 
member of that party. Semble, that in 
putting a construction on the deed of 1704, 
the provisions of the deed of 1707 are not 
to be referred to. A decree declaring, in 
the terms of the prayer of a charity inform- 
ation, that certain persons are not entitled 
thereto, is not defective for not also decla- 
ring who are entitled. The attorney gen- 
eral may appear as counsel for defendants 
to an information filed by relators in his 
name. Shore v. The Attorney General, 9 
Clark & F. 355; 5 Scott, N.S. 958; S.C. 
6 Sim. 460; 1 M. & C. 394. 

2. A school was founded for the educa- 
tion of poor children within a certain dis- 
trict. The district was converted into a 
dock, under a local act of parliament, so 
that the objects of the charity failed. The 
vice chancellor of England referred it to 
the master to approve of a scheme for the 
application of the funds of the charity, cy 
pres. The Attorney General v. Glyn, 12 
Sim. 84. 


CONTRACT. 


The judgment of the court of Q. B. re- 
versed upon writ of error, it being held, 
that coupling together the terms of the 
particular contract made by the defendant 
with the terms of the defendant’s retainer 
by the plaintiffs, it amounted to an express 
contract by the defendant with the plain- 





tiffs, to deliver what he sold for ready mo- 
ney only. That the duty of the broker 
arose from his contract not to deliver but 
for ready money. And that case was 
maintainable against the defendant for 
delivering without the price being paid. 
Boorman v. Brown, 2 G. & D. 793, 8. C. 
1 P. & D. 364. 


CONVERSION. 


A sum of money directed to be invested 
by an executrix, “in land or some other 
sureties,” for the benefit of one for life, 
with remainder to his children, “‘ but in 
failure of these, to A. and his heirs for 
ever,” and which had not been invested 
in land, held to have been originally im- 
pressed with the character of real estate ; 
but by the subsequent dealing therewith 
by the parties beneficially interested, to 
have acquired the quality of personalty. 
Cookson v. Reay, 2 Bea. 22. 


CORPORATION. 


In the case of a contract entered into 
with a corporation, which is executed be- 
fore action brought, and under which the 
defendant has received the whole benefit of 
the consideration for which he bargained, 
it is no amswer to an action of assumpsit 
by the corporation, that the corporation 
itself was not originally bound by the con- 
tract, by reason of its not having been 
made under their common seal. Even if 
the contract had been executory only on 
the part of the corporation, semble, that 
their suing upon it would amourt to an 
admission on record by them, that such 
contract was duly entered into on their 
part, so as to be obligatory on themselves; 
and that such admission on the record 
would estop them from setting up as an 
objection in a cross-action that the con- 
tract was not sealed with their common 
seal. Fishmongers’ Company v. Robertson; 
Same v. Booth; Same v. Staines, 6 Scott, 
N. S. 56. 

COSTS (EQUITY). 


1. An administrator employed a solicitor 
to recover debts due to his intestate, and 
gave him a power of attorney under which 
he received moneys and acted generally ; 
he paid over certain sums to his principal, 
and retained the residue in payment of his 
costs; the costs were never furnished to 
the administrator, but after his death they 
were furnished to his executors, who made 











ANALYTICAL DIGEST. 5 





Deceit—Devise and Bequest. 





no objection to the amount: Held, that an 
administratrix de bonis non of the intestate 
was entitled to have the bill referred for 
taxation, and a petition presented by her 
for that purpose was granted, and under 
the circumstances would have been grant- 
ed though there had been payment to the 
solicitor instead of a retainer by him. Se- 
cus semble, if she had refused the offer of 
having them taxed in previous proceedings 
where the question properly arose. The 
intestate’s administrator died in England, 
and his will was proved in Ireland, to en- 
able his executors to take out administra- 
tion de bonis non to the intestate, which 
however they did not obtain: Held, that 
the costs of probate were not chargeable 
against the intestate’s estate. Langford v. 
Mahoney, 2 C. & L. 317. 

2. A sum of money paid to a solicitor 
pending a cause, and put by him to the 
account of a bill of costs barred by the 
statute of limitations, ordered to be set off 
against the bill of costs of the pending 
cause. Walsh v. Studdert, 2 C. & L. 423. 

3. A married woman being entitled to a 
share of a residue for her life, with remain- 
der to her children, who were infants, a 
bill was filed by her and her husband and 
their children, by their father as their next 
friend, against the executor, and the co- 
residuary legatees, for the administration 
and distribution of the testator’s estate. 
When the executor put in his answer, a 
balance was due from him, and he paid it 
into court. Afterwards he paid the whole 
of testator’s debts remaining unsatisfied, 
some of them before and the rest after the 
usual decree, whereby a balance greater 
than the fund in court became due to him, 
and the master so found. After the report 
had been absolutely confirmed, the husband 
died, and the widow having declined to 
take any step towards the further prosecu- 
tion of the suit, the executor filed a sup- 
plemental bill, praying to have the fund in 
court exempt from all costs paid to him in 
part of the balance found due by the mas- 
ter. The V. C. of England ordered the 
executor’s costs of that suit, as between 
solicitor and client, to be first paid out of 
the fund, then the costs of the defendants, 
the co-residuary legatees, of both suits; 
and lastly, the costs of the widow and chil- 
dren, of the supplemental suit, but not of 
the original suit. Jackson v. Woolley, Wool- 
ley v. Jackson, 12 Sim. 12. 





4. If a petition is presented under an act 
of parliament, by a person who is out of 
the jurisdiction, the respondent may re- 
quire security to be. given for costs, not- 
withstanding he has answered the affidavits 
in support of the petition. Ez parte Seid- 
ler, 12 Sim. 106. 

5. An executor who acts as solicitor in 
a cause, in which he is a party in his rep-. 
resentative character, though he is only 
allowed personally, as against the estate, 
such costs as he actually pays, held enti- 
tled to be allowed, as against the estate, 
that proportion of the whole costs which 
his town agent in the cause was entitled 
to receive. The representative of a de- 
ceased executor, in accounting for the ex- 
ecutor’s receipts of the trust estate, held 
not to be entitled, by way of discharge, 
to the amount of a debt owing to the ex- 
ecutor from his testator, without evidence 
of retainer of the debt by the executor in 
his lifetime: the amount can only be 
claimed as a debt against the estate: an 
executor is not entitled to be allowed the 
costs of a suit in respect of the estate, 
prosecuted by a solicitor whom he did not 
employ; the solicitor himself is the party 
to apply for costs, as a lien on the fund 
which he has recovered. Burge v. Brut- 
ton, 2 Hare 372. 


DECEIT. 


If a party makes an untrue representa- 
tion to another for a fraudulent purpose, 
with the intent to induce the latter to doan 
act which he afterwards does to his preju- 
dice, an action on the case for deceit lies, 
and it is not necessary to shew also that 
the defendant knew the representation to 
be untrue. Taylor vy. Ashton, 11 M. & W. 
401. 


DEVISE AND BEQUEST. 


1. Under a bequest of the interest of a 
fund to a person for life, “and after his 
death to divide the said sum, and any in- 
terest that may be due thereon at his death 
among all his children equally, and if he 
leave but one child, then to give the 


whole 300/. to such one child,” the chil- 
dren take a vested interest in their respec- 
tive shares, as tenants in common, liable 
to be divested as to children dying in the 
father’s lifetime, in favor of a single child 
surviving him, should such an event hap- 
pen. 


Smith vy. Vaughan. 8 Viner’s Ab. 381, 
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Devise and Bequest. 
Dev. Z. e. pl. 32, is not authority to be| 3. A testatrix devised a real estate, and 
followed. Under the circumstances it was | afterwards sold it. The purchase was not 


held, that certain debentures, the interest 
on which was paid to the 300/. legatee, 
and which at the death of the testator were 
not equivalent to the legacy, were so ap- 
propriated to the legatee, as that upon 
being paid off at a price greater than the 
amount of the legacy, the produce belong- 
ed to him. When a gift is made to a class 
of persons, and circumstances connected 
with the individuals are in dispute, it is 
contrary to the practice of a court of equi- 
ty to decide the points of the law previous- 
ly to a reference to and report by the mas- 
ter, as to the state of the class. Kimberley 
y. Tew, 2 C. & L. 366. 

2. A testator being seized and possessed 
of certain freehold and chattel leases, de- 
vised as follows:—I give, devise, and be- 
queath my farm of B. to my grandson M., 
and every kind of stock thereon, together 
with one-third part of every other property 
that I now possess, and am entitled to.” He 
then made similar devises of others of the | 
farm, and of the remaining two-thirds of 
the residue to two other grandsons respec- 
tively ; he then left 18/. a year to his wife, 
“to be paid unto her during her life, by 
my said three grandsons, share and share 
alike, or by their heirs or executors.”” He 
then directed 300/. to be invested on a cer- 
tain event, “ the said sum to be deducted 
equally from and out of the property here-| 
in first bequeathed to my three grandsons, | 
who, or their heirs, on the fall of any lease, 
are to be equal sufferers pursuant to their 
respective proportions.” The testator at 
the date of his will was seized of the farm 





of G., but did not devise it nominatim; two 
of the grandsons’ one-thirds of G. vested in 
the defendant, and were sold under the} 
decree in this cause, but the purchaser | 
objected to the title, on the ground that | 
these two-thirds were liable to contribute 
to losses which should be sustained by the 
third grandson, by the falling of the lease 
of the lands devised to him; but the court 
of chancery, (Ireland,) held, that the true 
construction of the clause was, either, that 
there was to be no contribution, but that | 
each grandson was to bear his own loss, or | 
that the lands devised nominatim were those 
only which were to be contributory, and 
consequently that G. was not liable. Sem- 
ble, the clause was bad for uncertainty. 
Spunner y. Dwyer, 2 C. & L. 432. 





completed until after her death: Held, that 
the purchase money belonged to the per- 
sonal representatives, and not to the devi- 
sees of the testatrix, notwithstanding her 
lien on the estate for the purchase money, 
and notwithstanding the 1 Vic. c. 26, s. 23, 
which directs “ that no conveyance or other 
act made or done subsequently to the exe- 
cution of a will of or relating to any real 
or personal estate therein comprised, ex- 
cept an act by which such will shall be 
revoked as aforesaid, shall prevent the 
operation of the will with respect to such 
estate or interest in such real or personal 
estate as the testator shall have power to 
dispose of by will at the time of his death.” 
Farrar v. The Earl of Winterton, 5 Bea. 1. 

4. A limited fund was given to A. B. 
until some child of his should attain twen- 
ty-one ; and 1000/. consols was to be paid 
thereout to each of his children as they at- 
tained twenty-one. The fund was insuffi- 
cient to provide for all the children. A 
child attained twenty-one: Held, that he 
was, notwithstanding the deficiency, enti- 
tled to 1000/.,consols. A. B., had issue 
at the death of the testatrix : Held, also, 
that the children born after her death were 
also entitled. Evans v. Harris, 5 Bea. 
45." 

5. A testator directed his trustees, with 
the consent of his widow, to invest his per- 
sonal estate in freehold, leasehold, or copy- 
hold messuages, tenements, or heredita- 
ments, and settle them upon certain trusts 
which were applicable to realty. Held, 
that a conversion into real estate was in- 
tended. A testator directed a part of his 
personal estate to be converted into realty 
and settled on certain trusts. These being . 
exhausted, and no investment having been 
made: Held, that the residuary Jegatee 
was entitled to the fund, and took it in the 
character of personalty. Hereford v. Ra- 
venhill, 5. Bea. 51. 

6. A testator (passing over his heir at 
law, the son of his deceased eldest brother) 
gave 1000/. to the testator’s father for life, 
and after his death to be continued to the 
testator’s younger brother, and proceeded 
thus :—“ And after his death to be conti- 
nued to my next nearest heir, and so on. 
This property is not meant to be disposed 
of by any of the family.” Held, that the 
ultimate limitation was void for uncertain- 








a SS OYE lUD 


— =. Se Ss 








ANALYTICAL DIGEST. 7 





Devise and Bequest. 





ty. Ina suit to obtain the decision of a 
court of equity on avery doubtful will, the 
plaintiff turned out to have an interest. 
The court, upon making a declaration of 
the rights, ordered the costs of all parties 
out of the fund. Thomson v. Moses, 2 Bea. 
77. 

7. Bequest of leaseholds to A., her exe- 
cutors, administrators, and assigns, for her 
life. Held on the context, to give a life 
estate only. Morrall v. Sutton, 5 Bea. 
100. 

8. Bequest of a residue to A., (who had 
no children) for life, and at his death 5000/7. 
to be deposited in the hands of trustees for 
the use of A.’s eldest son, at his attaining 
the age of thirty years; the rest to be 
equally shared, A.’s eldest son taking an 
equal share in addition to the 5000/. and 
the general division to take place as each 
respectively attains twenty-four. Held, 
not too remote. Greet v. Greet, 5 Bea. 
123. 

9. A testator after giving his real estate 
to the eldest son of A. for life, with remain- 
der to the other children of A. in tail, with 
remainder over, gave his personalty in trust 
to pay the dividends to the children and 
grandchildren of A. who should not “ from 
timé to time,” be entitled to the rents of 
the freeholds. By a codicil, he declared, 
that the children of B., C. and D., living at 
the death of the tenant for life, should 
“take their shares” of the personal proper- 
ty with the representatives of A.: Held, 
that the gift was to the children and grand- 
children living at the death of the tenant 
for life, and was not too remote. A testator 
gave 150/. a-year to such of his relations 
as his.-widow should deem requiring and 
most meriting relief: Held, that a widow 
of the testator’s brother was not an object, 
and the widow, having given a portion 
to such widow, and the remainder to the 
relatives: Held also, that a relative to 
whom no part had been appropriated, and 
who did not show himself to possess the 
qualification, had no right to question the 
misappropriation. A testator gave his wi- 
dow “the full and entire enjoyment” of his 
real and personal estates, which, after her 
death, he gave to other persons; and he 
empowered her to retain a portion of a sum 
of 150/. a-year given to other parties, for re- 
newing the leaseholds : Held, that she was 
entitled to enjoy the leaseholds in specie, that 
it was not imperative on her to renew, but 





that she had acted wrong in surrendering a 
lease, of which she was the only cestui que 
vie, as she thereby deprived herself of the 
option of renewing for the benefit of the 
parties inremainder. Harvey v. Harvey, 5 
Bea. 134. 

10. A testatrix gave unto A. and B.a 
sum in the long annuities, to be equally 
divided during their lives, after which she 
gave the said sum to C.: Held, that the 
survivor of A. and B. took for life. M?Der- 
mott v. Wallace, 5 Bea. 142. 

11. A gift is too remote, unless, accord- 
ing to the intention of the testator, some 
person must necessarily be in existénce 
with legal power to dispose of the proper- 
ty within the period limited by the rules of 
law. A gift must not only vest within the 
time limited by the rule against perpetui- 
ties, but the interests of the respective par- 
ties in the property must be capable of 
ascertainment within that period, otherwise 
the gift will be void. A testator bequeathed 
leaseholds in Church Street, having 60 years 
unexpired, and as to which there was no 
obligation on the part of the lessor to re- 
new to A. for life, with remainder to the 
children she should leave, and in default to 
B. He bequeathed to trustees other lease- 
holds upon trust to accumulate the rents, 
until the leases of the Church Street pro- 
perty “should become nearly expired,” 
and then to apply such part thereof as 
should be necessary in the renewal of the 
Church Street property, “ for the benefit 
of the respective persons to whom he had 
before, by his will, given the same ;” and 
the residue, after answering the purpose 
aforesaid, he gave to his residuary legatees. 
The testator died before the Thellusson Act 
(39 & 40 Geo. 3, c. 98,) came into opera- 
tion: Held, that the trust for accumulation 
and renewal was void for remoteness and 
uncertainty. Curtis v. Lukin, 4 Bea. 147. 

12. A gift to be divided “ among poor 
pious persons, male or female, old or infirm, 
as the executors see fit, not omitting large 
and sick families if of good character,” is a 
valid charitable bequest ; the word “ poor” 
extending through the whole sentence. 
Where trustees have an option to apply 
funds to purposes which, though liberal or 
benevolent, are not suchas are ina court 
of equity understood to be charitable, the 
trust cannot be executed here. Thus a 
court of equity cannot execute a trust for 


private charity. A bill was filed by one of 
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several trustees of a charitable gift, the va- 
lidity of which was disputed, against the co- 
trustee who had refused to act, and the next 
of kin of the testator, to have it executed. 
The trustees had accepted the trust: Held, 
that the proceeding was not improper, and 
that the plaintiff was not bound to apply to 
the attorney general to proceed by informa- 
tion. Wash v. Morley, 5 Bea. 177. 

13. A testatrix having 115/. long annui- 
ties standing in her name at her death, of 
which 65/. like annuities had been pur- 
chased for her by T. B., bequeathed her 
residuary estates to trustees, to be invested 
or continued by them in the public funds, 
or at interest, the stocks, funds, or securi- 
ties, to be varied at discretion, in trust 
to pay certain annuities out of the in- 
terest, dividends, &c., and subject thereto, 
to pay the income of the said trust-moneys, 
stocks, funds and securities, to S. N. for 
life ; and subject thereto, she gave all the 
residue of her estate to the trustees abso- 
lutely. By a codicil she gave all the mo- 
ney funded to T. B. in her name in the 
long annuities (which she mentioned to be 
50/. per annum ) to C. D., after S. N.’s 
death: Held, that 50/. of the long annuities 
were specifically bequeathed to C. D. 
D Aglie v. Fryer, 12 Sim. 1. 

14. Testator bequeathed to J. W. 10001. 
to his sister M.W. 200/. ; to their mother 
200/.; and to the three aunts of J. W. 
and his sister M. W. 100/. each: Held, 
that the last bequest included the aunts, 
but not the sister. Trail v. Kibblewhite, 
12 Sim. 5. 

15. If a testator, who is unable from ill- 
ness to sign his will, has his hand guided in 
making his mark, it is sufficient signature 
within the statute of frauds. Wilson v. 
Beddard, 12 Sim. 28. 

16. Testator gave lagacies to trustees, in 
trust for his daughters for their separate 
use for their lives, and after their deaths, 
for their children. By acodicil, after recit- 
ing that he had settled on his daughters 
fortunes, which he was satisfied his pro- 
perty would allow of being increased, he 
gave to each of them 500/., which he direc- 
ted not to be settled, but to be paid to them. 
By a second codicil he gave to his wife 
3000/. in lieu of 1000. which he had given 
her by his will. His property proved in- 
sufficient to pay the legacies in full: Held, 
that the legacies given by the first codicil 
were postponed to the lagacies given to the 





daughters by the will, and also to the lega- 
cy given to the wife by the second codicil. 
Stammers v. Halliley, 12 Sim. 42. 

17. Testator gave all his real, leasehold, 
and personal property to trustees, upon the 
trusts after mentioned, and to effect those 
trusts, he directed them to sell all his pro- 
perty, in order to form a fund to pay his 
debts and legacies, and then to dispose of 
the residue as after directed. The testator 
next gave several legacies, and then gave 
the residue of his property remaining in 
the hands of his trustees to trustees for a 
charity. The V. C. of England held, that 
the leasehold and other personal property 
were alone liable to the payment of the 
debts and legacies. But the L. C. on ap- 
peal, differed from his honor, and held that 
the debts and legacies were payable out 
of the mixed fund, composed of the pro- 
duce of the real as well as the leasehold 
and other personal estates, in proportion to 
the relative values of those three estates. 
The Attorney General v. Southgate, 12 Sim. 
77. 

18. Testator gave 800/. to the four chil- 
dren of H. R., to be divided into equal 
shares, and paid to them at twenty-one, 
and the interest of their shares to be paid 
to their parents in the meantime: and in 
case of either of the legatees dying under 
twenty-one, then his, her or their shares 
were to be equally divided amongst the sur- 
vivors. Two of the children died under 
twenty-one, in the testator’s lifetime: Held, 
that the two survivors were entitled to the 
original share only of the child who died 
last. Sichett v. Guillemard, 12 Sim. 88. 

19. Testator gave is real and personal 
estate to trustees, and directed them to in- 
vest his personal estate in the purchase of 
land, and to pay the rents, subject to cer- 
tain annuities to his son for life ; and, in 
case his son should die, leaving behind 
him no legitimate issue, then he directed 
the trustees to pay the rents to his, the tes- 
tator’s widow for life; but in case his son 
should die, leaving behind him legitimate 
issue, then, at the end of six months after 
the eldest male child then living of his son 
should have attained twenty-five, or in de- 
fault of male issue, the eldest female child 
then living of his son should have attained 
twenty-one, to convey all the estates to the 
eldest male child, or in default of male is- 
sue, to the eldest female child, and to his 
or her heirs of his or her body lawfully be- 
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gotten, absolutely forever. The testator 
then, (in case his son should die during the 
minority of such eldest male or female 
child) provided for the maintenance out 
of the rents, until he or she should attain 
the respective ages before mentioned, and 
then declared that in case his son should 
not die during such minority, his estates 
should continue on the trusts aforesaid, 
until six months after his son’s death, and 
theh pass to his son’s eldest male or female 
child in manner before expressed ; and in 
case his son should die leaving no legiti- 
mate issue, then that the trustees should, 
after the death of the testator’s wife, con- 
vey the estates to certain other persons. 
The testator’s son married, and had a son 
born after the testator’s death. The V. C. 
of England held the trust for the grandson 
not to be void for remoteness; and the 
grandson having survived his father and 
attained twenty-one, (but being under 


twenty-five,) and all the annuitants being | 


dead, ordered the estates to be conyeyed to 
him. Jackson v. Marjoribanhs, 12 Sim. 93. 

20. Testatrix gave an annuity of 50/. to 
her son-in-law for his life, provided he re- 
mained unmarried, but if he should marry 
the annuity to cease; and after his death 
or second marriage, whichever should first 
happen, she gave 1000/. to be equally di- 
vided between her brother and sisters ; and 
if they should not all be then living, she 
gave the share of him, her, or them so dy- 
ing, to be equally divided between them, 
her surviving brother and sisters. The 
testatrix’s brother and sisters all died in 
her son-in-law’s lifetime, and he died un- 
married. Held, that the brother and sis- 
ters took a vested interest in the 1000/., as 
tenants in common. Peters v. Dipple, 12 
Sim. 101. 

21. A testator gave his real and personal 
estate to his wife, subject, amongst other 
bequests, to an annuity of 50/. to A. B. for 
ever: Held, that on A. B.’s death intestate, 
the annuity passed not to his heir, but to 
his personal representative. Taylor v. 
Martindale, 12 Sim. 158. 

22. The testator gave his real and per- 
sonal estate in trust for his nephew John 
for life, and, after his death, to be convey- 
ed and transferred to the eldest son of John 
on his attaining twenty-one, with limita- 
tions over in like manner; if there was no 








and in case none of them, the said three 
nephews, should have a son who should 
survive the survivor of them, and attain 
twenty-one, the testator then devised the 
estate in like manner to a fourth nephew 
and his sons, with remainders over to their 
respective daughters: Held, that the testa- 
tor, in the words of devise to the four 
nephews, must be construed to mean that 
such limitation should take effect in case 
none of the first three nephews should leave 
ason surviving his parent, and attaining 
twenty-one,—a different construction being 
repugnant to specific directions, as well as 
to the general scheme of the will,—creat- 
ing cases of intestacy,—and supposing a 
capricious and irrational intention ;—and 
that, therefore, a son of John, surviving his 
father and attaining twenty-one, was enti- 
tled to an absolute conveyance and trans- 
fer of the real and personal estate. Hil- 
lersdon v. Lowe, 2 Hare, 355. 

23. Several bequests to a servant of the 
testator made in eight different instruments, 
held to be all cumulative, notwithstanding 
the gift to the party by the last codicil was 
much larger than any of the preceding 
gifts to him; and the whole amount given 
by that eodicil was expressed as being given 
to provide for the servants of the testator. 
Where a testator makes several gifts to a 
stranger by different instruments, the pre- 
sumption is that such gifts are cumulative, 
and the circumstance of differences in their 
character or amount, or of a further mo- 
tive or reason assigned upon the instru- 
ment, tends to strengthen the presumption 
Circumstances in which one testamentary 
instrument is held to be in substitution for, 
or a mere repetition of, another. It is no 
objection to the hearing of a suit for pecu- 
niary legacy in which assets are admitted, 
that a decree for. the administration of the 
estate of the testator has been made at the 
suit of a residuary legatee ; but whether a 
court of equity would direct the accounts 
of the same estate to be taken in both suits. 
Quere. Suisse v. Lord Lowther, 2 Hare, 
424. 


DISTRESS. 


1. Materials in the house of a manufac. 
turer, for the purpose of his trade, are not 
distrainable by his landlord for rent, and 
where, in trover for silk, the defendant 


such son of John, to two other nephews of | justified taking it on the premises of C. as 
the testator and their sons successively ;|a distress for rent due from C., and the 
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plaintiff replied that before and at the time, 
&c., he carried on the business of a silk 
manufacturer, and C. carried on the busi- 
ness of a silk-weaver on the said premises, 
and that plaintiff shortly before, &c., “ did, 
in the way of his said trade and business, 
employ the said C. in the way of his said 
business and calling as his workman, for 
certain wages in that behalf, to weave and 
manufacture into velvet ” on the said pre- 
mises “ certain silk of the plaintiff,” which 
silk (the subject of the action) being on 
the premises for that purpose, was wrong- 
fully distrained: Held, on general demur- 
rer, that the silk was sufficiently shewn to 
have been on C.’s premises for the purpose 
of C.’s trade, and therefore exempt from 
' distress ; and that the words “‘ as his work- 
man, for certain wages,” taken with the 
context, did not imply that C. had the silk 
only as the plaintiff’s servant, and for 
the purposes of plaintiff’s trade. Quere, 
whether it be necessary to the exemption 
of goods held for the purposes of trade, that 
the trade be “ public ;” and if so, what 
constitutes a “ public trade?” Gibson v. 
Lreson, 3 Q. B. 39. 

2. The goods of one churchwarden are 
liable to be seized under a distress made 
by order of the other churchwarden and 
the overseers for a poor rate due to him, 
where the rate has been legally demanded, 
and payment of it refused; but if such 
churchwarden has charged himself in his 
account with the rate as received, to apply 
it to parochial purposes, the justices (who 
act judicially in such cases,) in the exer- 
cise of their discretion, may refuse to grant 
a warrant. Where a party was elected to 
be assistant overseer of the poor of a parish 
by the vestry, under 59 Geo. 3, c. 12, s. 7, 
and was appointed assistant, by the war- 
rant of two justices, to perform the duties 
of overseer; but the resolution of the ves- 
try electing him did not specify the duties 


to be performed by him: Held, that this | 


was an appointment within the statue ; for 
though it did not in express terms, yet it 
did by necessary implication, specify the 
duties to be performed, as it necessarily 
implied that the parishioners, by electing 
him, meant him to be assistant overseer 
in all respects, and to perform all the duties 
of an overseer. A warrant of distress di- 
rected the officer to levy the sum of 28/. 5s. 
5d. aoe amount of a poor rate,) and also 
the further sum of 11s. 6d. for costs incur- 


|red, making in the whole the sum of 28/. 
16s. 11d. together with the reasonable 
'charges of taking and recovering the said 
'distress. The goods seized under the war- 
‘rant were replevied, and the defendants 
| made cognizance, justifying the seizure of 
| the goods only under the 43 Eliz. c. 2,s. 19: 
Held, that the distress was not illegal, as 
|the defendants did nothing but what they 
could justify under the warrant of distress 
|for the poor raté alone. Skingley v. Sur- 
| ridge, 11 M. & W. 503. 


EVIDENCE. 


1. Where the admissibility of a bill of 
exchange purporting to be a foreign bill, 
and stamped accordingly, was objected to 
on the ground that, though it purported to 
be drawn abroad, it was in fact an inland 
| bill, drawn in London, and evidence was 
| offered to prove that fact: Held, that the 
judge ought to have received the evidence 
in that stage of the cause, and decided 
upon the admissibility of the instrument, 
and not to have received the evidence af- 
terwards, as part of the defendant’s case, 
and submitted it to the jury. Bartlett v. 
Smith, 11 M. & W. 483. 

2. In an action on an attested agree- 
ment, it was proved that the attesting wit- 
ness, some months ago, had embarked on 
board a vessel bound for America, that a 
letter had been since received in his hand- 
writing,and marked by him “ ship letter,” 
and that he had not been seen at a lodge 
of Odd Fellows to which he belonged: 
Held, sufficient to let in secondary evi- 
dence. Davidson y. Carr, 2 Dowl., N. S. 
1034. 


EXECUTOR AND ADMINISTRATOR. 


1. Administration of an estate, where a 
creditor had obtained judgment upon a 
plea of plene administravit by two of the 
executors, and a confession of assets to a 
certain amount by another executor, such 
assets consisting of money in the hands of 
bankers not reached by the execution 
which the two executors prevented from 
being paid upon the cheque of the third 
executor to the judgment creditor, and 
which was afterwards paid into court. An 
executor, who, in an action at law bya 
creditor of the testator, has pleaded ac- 
cording to the truth of the case, is, when 
the assets are taken from him, and admin- 
istered in equity, entitled to the protection 
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of the court against any personal liability | 
in respect of such plea. Notwithstanding | 
an order on further directions in a cred-| 
itor’s suit, that the costs of all parties should | 
be taxed as between solicitor and client, | 
and paid out of a fund in court. The fund | 
proving insufficient to pay all the costs, the 
V. C. Wigram ordered the costs of the 
executors to be paid in the first place. 
Gaunt v. Taylor, 2 Hare 413. 

2. A testator bequeathed a leasehold and 
his residuary estate to A., B., and C. (his 
executors), on trust to permit A. to receive 
the rents and profits for life, and afterwards 
to pay certain legacies, and the residue to 
such of three persons, D., E., and F., as 
should be living at A.’s death. The exec- 
utors permitted A. to retain possession of 
the leasehold during her life, and D., E., 
and F., executed a deed, (which was also 
executed by B., the husband of D.) and 
whereby they agreed to take as tenants in 
common. died: Held, that the execu- 
tors had not assented to the legacies, either 
by permitting A. to retain possession of 
the leasehold, or by the execution of the 
deed by B., and that the executors could 
make a good title to the leasehold. The 
Attorney General v. Potter, 5 Bea. 164. 


FRAUDULENT CONVEYANCE. 


A conveyance of lands which is fraudu- 
lent and void against the creditors of the 
conveying party within the 13 Eliz. c. 5, 
is void also as against his assignee on his 
insolvency, who represents the creditors ; 
and the assignee may recover back the 
Jands in ejectment. Doe d. Grimsby v. 
Ball, 11 M. & W. 531. 


FRAUDS (STATUTE OF. 


1, On the marriage of E., her grand- 
mother, who was not under any legal or 
moral obligation to provide for her, signed 
the following memorandum, which had 
been written by her agent, at her request, 
viz.,—Lady T. has desired C. to notify 
that, “she intends leaving E. 2,000/., to 
bear interest from her death, and to be se- 
cured by a bond. She has further desired 
C. to say, that this is the provision she in- 
tends making for E. on her intended mar- 
riage.” On the same day, C., the agent, 
wrote to the intended husband, S., stating 
that Lady T. intended to give 2,000/. at 
her death, and a house at Cheltenham. 





Subsequently C. wrote to Lady T. stating 


that S. wished to have the bond perfected, 
and also to have the house which Lady 
T. intended to give. This letter was 
read to Lady T. by E., and she then de- 
sired E. to keep it, adding, that it related 
to the business with S. The intended 
marriage was shortly afterwards solemni- 
zed in the lifetime of the grandmother; who, 
however, had been for some time unable 
to attend to business, in consequence of in- 
disposition, and who died without having 
executed either the bond for 2,000/. or the 
conveyance of the house at Cheltenham: 
Held, that the memorandum, letters, and 
subsequent marriage, constituted a suffi- 
cient agreement within the statute of 
frauds; binding upon the representatives 
of Lady T. both as to the bond for 2,000/. 
and the house at Cheltenham. Previously 
to the execution of the memorandum, La- 
dy T. had bequeathed the house to C. 
Saunders v. Cramer, 3 D. & W. 87. 

2. An order for goods “on moderate 
terms,” is a sufficient memorandum within 
the 17th section of the statute of frauds. 
Ashcroft v. Morrin, 4 M. & G. 450. 


GAMING. 

Where a person loses money by gaming 
to.the amount of 10/. and more, and pays 
it by a cheque on a banker, which is cashed 
by the banker on a subsequent day and in 
a different parish ; the offence prohibited by 
the 9 Anne, c. 14, s. 2, is committed at the 
place where the money is lost and won, 
and not at that where the cheque is cashed, 
and therefore an action under that section 
by a common informer, for the sum lost 
and the treble value, is properly brought 
on behalf of the poor of the parish in which 
the play took place. Such a transaction 
is substantially a gaming for ready money, 
and not a gaming on credit. Semble, how- 
ever, that the 9 Anne, c. 14, s. 2, is not 
confined to a gaming for ready money only. 
Smith v. Bond, 11 M. & W. 549. 


GUARANTEE. 

“JT hereby guarantee Mr. J. J.’s account 
with you for wines and spirits to the amount 
of 100/.:” Held, a guarantee for an existing 
account, and not for a future supply. All- 
nutt v. Ashenden, 6 Scott, N. S. 127. 


GUARDIAN. 
A mother, testamentary guardian, has no 


right to bring up her child in a religion 
different from that in which the child’s fa- 
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ther died, being his fixed religion. A per- 
son, a member of a sect, calling themselves 
christian brethren, having been appointed 
by the master, guardian of a minor, whose 
father had lived and died a member of the 
church of England, and whose mother had 
continued such, apd had brought up the 
minor as such for seven years after the fa- 
ther’s death, when she dissented to the said 
sect, and from that time till her death, ed- 
ucated the minor in the tenets of the sect, 
was removed by the court from being 
guardian. <A mother cannot appoint a tes- 
tamentary guardian. In re Hunt, 2 C.& L. 
373. 
HUSBAND AND WIFE. 


1. The judgment of the court of ex- 
chequer chamber in this case, affirmed 
upon writ of error to the house of lords. 
Jones v. Waite, 9 Clark & F. 101; 5 Scott, 
N.S. 951; S.C. 1 Bing., N. C. 656. 

2. On the marriage of a female infant, 
her reversionary interest in choses in ac- 
tion was settled under the court, for her 
separate use for life, with remainder to her 
children. She afterwards contracted two 
subsequent marriages, but no further set- 
tlement was executed on those occasions. 
Part of the reversionary interests fell into 
possession during the first coverture, and 
part during the second, and were transfer- 
red to the trustees.» Held, first, that al- 
though the deed made during infancy, was 
not binding in respect of the reversionary 
interests, as against the wife surviving, still 
she might while discovert, adopt it, if for 
her benefit. Secondly, that the wife hav- 
ing survived, and not having called for a 
transfer of the fund, must be deemed to 
have acquiesced in, and adopted it, as it 
was for her interest to do so. Thirdly, 
that she must be deemed to have married 
her second husband, on the faith that her 
property was protected by the settlement, 
and that he was bound by it. Fourthly, 
that the third husband, who had notice of 
the settlement previous to his marriage, 
and had for some years after acquiesced in 
it, was bound thereby, and had no interest 
in the settled property ; and fifthly, that the 
arrears of separate estate due at the time 
of the third marriage, also belonged to the 
wife as her separate estate. Ashton v. M- 
Dougall, 5 Bea. 56. 

3. The ultimate limitation of a fund in a 
marriage settlement, after the death of a 
husband and wife, was to the husband, if 


he survived his wife, but if the wife sur- 
vived, then after her death,.to such person 
as the husband should appoint, and in de- 
fault, “‘to his executors, administrators, or 
assigns.” The wife survived, and the hus- 
band made no appointment: Held, that 
his residuary legatees, and not his next of 
kin, were entitled. Stock in the funds, 
held in trust for the wife for life, with re- 
mainder as the husband should appoint, 
and in default, to his executors, adminis- 
trators, or assigns; held not to pass under 
the will of the husband, by the words 
“money he might have in the books of the 
governor and company of the bank of 
England.” Howell vy. Gayler, 5 Bea. 157. 

4. Subject to the life estate of her hus- 
band, a wife had the absolute power of ap- 
pointing a trust fund, which, in default of 
appointment, was limited to her next of 
kin; and there was a proviso, that if the 
husband became bankrupt, the dividends 
should no longer be paid to hith. The wife 
died first, and appointed the fund to her 
|husband: Held, that he became entitled 
| thereto absolutely, and had a right at once 
to have a transfer thereof. Neale v. Hodg- 
son, 5 Bea. 159. 

IMMORAL CONSIDERATION. 

A bill to be relieved from a security, 
first, on the ground that it was given for 
an immoral consideration; and secondly, 
because it was not drawn in conformity 
with the agreement between the parties, 
cannot be sustained. A court of equity 
has authority to relieve against an instru- 
ment, which, although legal upon the face 
of it, was in fact executed for an illegal 
and immoral purpose. But where a party 
|to the illegal or immoral purpose: comes 
himself to be relieved from the obligation 
he has contracted in respect of it, he must 
distinctly and cxclusively state such 
grounds of relief as the court can legally 
attend to; he must not accompany his 
claim to relief, which may be legitimate, 
with claims and complaints which are con- 
taminated with the original immoral pur- 
|pose. Batty v. Chester, 5 Bea. 103. 


INJUNCTION. 


| A creditor of a testator filed a bill against 
‘the executor for administration, and ob- 
|tained an injunction and receiver. The 
| plaintiff was found a creditor, and the cause 
'was heard on further directions, but the 
| injunction and receiver were not continued. 
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The executor afterwards brought an action 
at law against the plaintiff, for moneys due 
to the testator. ‘The master of the rolls, 
by injunction, summarily restrained the 
proceeding. Oldfield v. Cobbett, 5 Bea. 132. 


INSOLVENT DEBTOR. 





1. Under the statute 7 Geo. 4, c. 57, all 
persons who are creditors of an insolvent, 
debtor, at the time his petition for dis-| 
charge is filed in the court for the relief of | 
insolvent debtors, are entitled, taking pro-| 
per steps for that purpose, to participate in | 
his estate, whether the same have or have 
not been inserted by the insolvent in his 
chedule. The purchaser of the estate of | 
an insolvent debtor from his assignees, at 
a sale by auction, will not be affected by 
constructive notice of circumstances of 
negligence on the part of the assignees, in | 
conducting the sale, such circumstances | 
being entirely collateral to any question of 
title. A sale of the estate of an insolvent | 
debtor, made bona fide, at a public auction, | 
is not, after conveyance to the purchaser, | 
necessarily voidable in equity, only be- 
cause the purchaser, after the sale but be- 
fore the conveyance, had notice of circum- 
stances attending the conduct of the sale 
by the assignees, amounting to negligence 
on their part. Borell v. Dann, 2 Hare, 440. 
2. Where a trader, being in insolvent 
circumstances, makes a voluntary payment 
to a creditor, contemplating at the time, 
either the taking the benefit of the insol- 
vent act, or his being made a bankrupt ; if 
he afterwards petitions for relief under the 
insolvent act, the assignees under his in- 
solvency may recover back the money so 
aid; so, if he afterwards become bank- 
rupt, the assignees in bankruptcy may re- 
cover it back. Ogden vy. Stone, 11 M. & 
W. 494. 


JOINT-STOCK COMPANY. 








1. Bill by two of the proprietors of shares 
in a company incorporated by act of par- 
liament, on behalf of themselves and all 
other the proprietors of shares, except the 
defendants, against the five directors (three 
of whom had become bankrupt) and against 
a proprietor who was not a director, and | 
the solicitor and architect of the company, 





charging the defendants with concerting 
and effecting various fraudulent and illegal | 


transactions, whereby the property of the | 
company was misapplied, aliened, and| 


wasted; that there had ceased to be a 
sufficient number of qualified directors to 
constitute a board; that the company had 
no clerk or office; that in such circum- 
stances the proprietors had no power to 
take the property out of the hands of the 
defendants, or satisfy the liabilities or wind 
up the affairs of the company ; praying that 
the defendants might be decreed to make 
good to the company the losses and ex- 
penses occasioned by the acts complained 
of; and praying the appointment of « re- 
ceiver to take and apply the property of 
the company in discharge of its liabilities, 
and secure the surplus: the defendants de- 
murred: Held, that, upon the facts stated, 
the continued existence of a board of di- 
rectors de facio must be intended ; that the 
possibility of convening a general meeting 
of proprietors capable of controlling the 
acts of the existing board was not excluded 
by the allegations of the bill; that in such 
circumstances there was nothing to pre- 
vent the company from obtaining redress 
in its corporate character, in respect of the 
matters complained of; that therefore the 
plaintiffs could not sue in a form of plead- 
ing which assumed the practical dissolution 
of the corporation; and that the demurrers 
must be allowed. oss v. Harbottle, 2 
Hare, 461. 

2. Where railway shares are by the act 
(6 & 7 W. 4, c. txxvir) constituting them 
transferrable by writing only, the purchaser 
of such shares cannot maintain an action 
for not transferring, unless he has previously 
tendered a conveyance to the seller for ex- 
ecution, and his declaration must aver such 
tender. Stephens v. De Medina, 3 G. & D. 
110. 


LANDLORD AND TENANT. 


1. Whether, where a tenant holds a farm 
from year to year, the lands from the 2d 
February, and the house from the Ist May, 
a notice to quit the whole, given half a year 
before the 2nd February is sufficient to 
entitle the landlord to recover the whole in 
ejectment, on a demise dated the 3rd of 
February, guere. Where a defendant in 
ejectment has entered into the ordinary 
general consent-rule, the verdict is general, 
and the defendant is not entitled to have it 
entered for him as to any part of the premi- 
ses to which the lessor of the plaintiff fails 
to prove a title. In ejectment, the cause 
was misdescribed in the venire and distrin- 
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gas juratores, as being “‘ between Sir S. D., 
Knight,” (the lessor of the plaintiff, instead 
of “John Doe on the demise of,” &c.) “ and 
A. R., defendant.” The objection was 
taken at nisi prius, before the jury were 
sworn, and overruled: Held, no ground for 
ranting a new trial. Doe d. Davenport v. 
Rhodes, 11 M. & W. 600. , 
2. In an action for use and occupation, 
by a mortgagee against a tenant, it ap- 
peared that on the 24th of February, 1841, 
during a subsisting tenancy of the defendant 
from year to year, the mortgage deed was 
executed ; subsequently, by an agreement 


between the mortgagor and the tenant, cer- | 


tain improvements were effected on the 
premises, for which the latter agreed to 
pay an increased rent; on the 13th of Oc- 
tober, 1842, notice of the mortgage was 
given to the tenant by the mortgagee, with 
a demand of payment of all arrears and of 
all future rent; in the action, both arrears 
and subsequently accrued rent were sought 
to be recovered: Held, that the plaintiff 
was entitled to recover such arrears, as 
well as such subsequent rent, and also the 
amount of the improved rent ; for that the 
mortgage, and the subsequent notice of its 
execution, operated as an attornment, with- 


in the 4 Anne, c. 16, s. 9, and that the case | 


the said lands, &c. to demise the said lands 
for any number of lives or years, consistent 
with their respective interests therein, to 
commence in possession, and not in rever- 
sion, remainder, or expectancy,” reserving 
the best rents, without taking any money 
by way of fine, &c. T. P. granted a lease 
to A. P. at a farm-rent, for the lives of 
three persons therein named ; with a cove- 
nant that on failure of any of the three 
lives, the lessor, his heirs and assigns 
would, on the payment of 5/. as a fine upon 
each life that should happen to die, add to 
the time and term of the lease, the life of 
another person, nominated by the lessee, 
from time to time successively for ever: 
Held, that this lease was not warranted by 
the power; and a decree by the court of 
chancery ‘in Ireland, directing specific per- 
formance of the covenant of renewal was 
reversed, and the bill ordered to be dis- 
missed with costs. The appellant had, 
under the decree of the said court, paid 
the costs of the suit. The house of lords 
would not make an order for him to be re- 
paid such costs, but left him to apply to the 
said court on the judgment now pronoun- 
ced. Clark vy. Smith, 9 Clark & F. 126. 
2. The habendum of a lease was in these 





terms: “To have, &c. to T. S., his heirs, 


was not affected by the circumstance of the | &c., for and during the natural life and lives 
defendant being a mere tenant from year| of J. B., W. B., and E. B., or the longest 
to year, and not holding under a lease ; and _ liver of them, or whatever life or lives shall 
that the relative positions of the defendant | for ever or hereafter be nominated or ap- 
and the mortgagee were not altered by the | pointed, added or inserted on the back of 
new agreement between the former and | this indenture, ora label affixed thereunto, 
the mortgagor: Held also, that the mort-| paying for each and every life so renewed, 
gagor was a competent witness for the | a pepper corn, if demanded, yielding, &c.” 
mortgagee on the trial of the action, for|‘The lease did not contain any technical 
that although he might be interested in| covenant for renewal: Semble, the haben- 
the event of the suit, to the extent of his| dum amounted to a covenant for perpetual 


being able to give the record in evidence | rene-val. 


Where the purchaser of an in- 


in some future proceeding, the ground of | terest sold under the decree of a court of 
exception was removed by the 3 & 4 W.| equity, thereby acquires information as to 


4, c. 42, s. 26, which authorized the en- 
dorsement of his name on the record. Bur- 
rowes v. Gradin, 3 Dowl., N.S. 215. 


LEASE. 


1. On the marriage of T. P. a settlement 
was made of certain lands held on a lease 
for lives renewable for ever. The settle- 
ment gave T. P. an estate for life, and con- 
tained the following power of leasing: “ It 
shall be lawful for T. P. and all and every 
other person or persons to whom any use is 


hereby limited, when in actual possession of | the forfeiture of a right to a renewal) al- 





a supposed defect in the title to that in- 
terest, and improperly avails himself of that 
information by purchasing the estate of the 
person, who alone could have taken advan- 
tage of the supposed defect; such pur- 
chaser will not be allowed the benefit of 
the general rule as to doubtful titles. 
Sheppard v. Doolan, 3 D. & W. 1. 

3. A lease being in settlement, does not 
alter the landlord’s right to the benefit of a 
forfeiture of the right to a renewal by the 
tenant’s laches. In legal matters (such as 
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Lien—Limitations (Statute of.) 





ready in the hands of the law agent, com- 
munications from the land agent, not-di- 
rectly authorized by the landlord, do not 
bind him. If, after a forfeiture has been 
incurred, the landlord declares himself will- 
ing to renew, upon condition of the tenant’s 


! 


| which was stayed until the plaintiff had 
paid the costs of a former ejectment; but 
it did not state the result of the suit or ac- 
tion: Held, that it must be inferred that 
they had failed, and that they did not pre- 
vent the operation of the statute of limita- 


using expedition, this waiver does not set | tions. Bampton v. Birchall, 5 Bea. 67. 
the matter open again ab initio, and the} 2.In 1835, A. filed a creditor’s bill 


tenant must use the utmost diligence in 
taking advantage of it, otherwise his right 
will be again closed. Semble, If under the 
provisions of a settlement, the trustees 
were to renew, and to draw the renewal 
fines from the rents and profits, and the 


against the administrator of his debtor, 
founded on a debt due on a promissory 
note, but in respect of which, no payment 
of either principal or interest had been 
‘made since 1823. In 1832, the adminis- 
trator, on the citation of a third person, 





trustees neglecting to renew, the tenant for | signed and exhibited in the ecclesiastical 
life take the rents, he would be liable to} court, an inventory and account of the late 


answer to the trustees for any damages 


debtor’s assets and debts, in which A.’s 


they might sustain in consequence of their | debt was entered: Held, that that entry 


breach of trust. 
& L. 393. 


Townley v. Bond, 2. C. | 


LIEN. 


A. being entitled to a moiety of an es- 
tate, covenanted to settle it on himself for 
life, with remainder to his wife and chil- 
dren. He afterwards acquired the other | 
moiety, and mortgaged the entirety to B., 
who having no notice, obtained priority 
over the wife and children of A. By the 
will of B. the mortgage was given to C. 
for life, with remainder to A. absolutely. 
A. died, and C., by virtue of the mortgage, 
received the rents of the entirety to the 
disappointment of the wife and children of 
A. C. afterwards died: Held, that the 
widow and children of A. had no equity as 
against the general creditors of A. to have 
a lien on the second moiety of the estate, 
to recoup the loss sustained by them by 
C.’s, receiving the rents of the moiety of 
the estate bound by the settlement, from 
the death of A. to the death of C., but that 
they must come in as specialty creditors 
under the covenant. A mortgagee filing a | 
bill for the benefit of himself and the other | 
creditors of the deceased, is entitled to 
payment of his mortgage money out of the 
mortgaged estate, before payment of the 
costs of suit. Aldridge vy. Westbrook, Par-| 
sons v. Westbrook, 5 Bea. 188. 


LIMITATIONS (STATUTE OF.) 


1. An ejectment bill filed in 1842, stated 
that the plaintiffs alleged right to the land 
accrued in 1812, that a bill had been filed 
in 1824 to recover the property, and that 
an ejectment had been brought in 1832, 





was a sufficient acknowledgment, within 
Lord Tenterden’s act (9 Geo. 4, c. 14,) to 
take the debt out of the statute of limita- 
tions (21 Jac. 1,¢. 16.) Smith y. Poole, 
12 Sim. 17. 

3. An executor who had possessed assets 
sufficient to pay a legacy, died, leaving it 
unpaid, and having charged his real estates 
with his debts. The right to sue for the 
legacy as such, was barred by lapse of 
time: Held, that it could not be claimed 
under the charge of debts. Piggott v. Jef- 


| ferson, 12 Sim. 26. 


4. Part payment after action brought, 
will not take a debt out of the statute of 
limitations. Bateman v. Pinder, 2G. & D. 
790. 

5. A payment made by one partner after 
the dissolution of the partnership, on ac- 
count of a partnership debt, and after six 
years have elapsed without any acknowl- 
edgment of the debt, is sufficient to take 
the case out of the operation of the statute 
of limitations, as against the other partner, 
though the jury find that the payment was 
fraudulently made against his consent, and 
in concert with the creditor to revive the 
debt. Goddard v. Ingram, 3 G. & D. 46. 

6. In an action by payee against the ma- 
ker of a promissory note, to rebut a plea 
of the statute of limitations, the plaintiff 
proved the fact of a payment on account 
of the note within six years, and he further 
proved a parol admission by the party pay- 
ing, that he had made this payment: Held, 
that this admission was rightly received in 
evidence, to corroborate the direct proof 
of the fact of payment, as the statute 9 
Geo. 4, c. 14, merely excludes an acknowl- 








16 


ANALYTICAL DIGEST. 





Mandamus—Marriage—Mortgage—New Trial. 





edgment “‘ by words only.” Bevan v.Geth- 
ing, 3G. & D. 59. 

7. Where A. has an account against B., 
some of the items of which are more than 
six years old, an@ B. has a cross account 
against A., and they meet and go through 
both accounts, and a balance is struck in 
A.’s favor, this amounts to an agreement | 
to set off B.’s claim against the earlier | 
items of A.’s, out of which arises a new 
consideration for the payment of the bal- 
ance ; and takes the case out of the opera- 
tion of the statute of limitations. Ashby v. 
James, 11 M. & W. 542. 


MANDAMUS. 





1. Where there has been an inquisition 
of damages before the sheriff under the 
provisions of a railway act, such inquisi- | 
tion being duly taken in pursuance of a 
precept issued by the railway company, 
the court of queen’s bench refused to grant 
a mandamus commanding a new precept to | 
be issued, upon the grounds of misdirection 
by the presiding judge at the inquisition, 
of the improper rejection of evidence ; and 
that the verdict was against the evidence, 
and the damages awarded were grossly in- | 
sufficient. Reg. v. The Eastern Counties | 
Railway Company, 2 Dowl., N.S. 945. 

2. Where a person had pulled down a 
party wall, thereby destroying the internal 
decorations of his next neighbor’s house, 
and rebuilt the wall without replacing the 
decorations, the court of of Q. B. held, that 
jt was not competent for the person so in- 
jured, to compel by mandamus, the rein- 
statement of his apartments under 14 Geo. 
3,c. 78,s.41, but that his remedy was by 
action. Reg. v. Ponsford, 3 Dowl., N.S. 
116. 

And see Costs (C. L.,) 13, 20. 


MARRIAGE. 

M. C., an unmarried woman, while liv- 
ing with her mother, had two children by 
A. H., a single man, who gave bond to the 
parish to indemnify it against their main- 





tenance. He afterwards changed his resi- 
dence, and M. C. went, with her two chil-| 
dren, to reside in his house, and so resided | 
till his death. Shortly after this change | 
of residence, he obtained from his law | 
agent a form of words necessary, by the | 
Scotch law, to constitute a marriage. He | 
then wrote this note: “ My dearest Mary, 
I hereby solemnly declare that you are my | 


$$$ —" 
lawful wife, though for particular reasons, 
I wish our marriage to be kept private for 
the present. I am your affectionate hus- 
band, A. H.” This note was addressed in- 
side, to “* M. C.,”” but outside to Mrs. “ A. 
H.” He deposited the note with the law 
agent, saying, “it would please and satisfy 
her ;” but directed the agent to keep it a 
secret till his, A. H.’s, death. A. H. always 
represented himself to his relations as a 
single man: Held, that a valid marriage 
had been constituted between these parties ; 
that the words of the paper were sufficient 
for that purpose, so far as the man was 
concerned ; and that his conduct and ex- 
pressions to the law agent, together with 
the subsequent residence of the woman 
with him, must be taken as evidence of 
her knowledge of the paper, and her assent 
to it. The law agent was, under the cir- 
cumstances, here equally the agent of the 
wife as of the husband, for the purpose of 
the custody of this paper. Hamilton v. 
Hamilton, 9 Clark & I°. 327. 


MORTGAGE, 


1. The decree of the court of exchequer, 
(equity,) in this case affirmed on appeal to 
the house of lords. Sheffington v. Budd, 9 
Clark & F.219;S.C.3 Y.&C.1. 

2. A., claiming to be heir to a mortgagor, 
filed a bill to redeem. ‘The answer denied 
that he was heir. A motion by him, for 
production of the mortgage deed, was re- 
fused, because he had not established his 
title. Lloyd v. Wait, 12 Sim. 103; S.C. 1 
Ph. 61. 


NEW TRIAL. 


1. Though the verdict in a penal action 
has been found for the defendant, the court 
of exchequer of pleas has the power to 
grant a new trial, if they are satisfied that 
such verdict is in contravention of the law, 
whether the error has arisen from the mis- 
direction of the judge, or from a misappre- 
hension of the law by the jury, or from a 
desire on the part of the jury to take the 
exposition of the law into their own hands. 
The Attorney General v. Rogers, 2 Dowl., 
N.S. 1037. 

2. Upon the trial of a cause at Wisi Pri- 
us, the judge, after hearing the opening 
statement of the plaintiff’s counsel, but be- 
fore the first witness had concluded his 
evidence, directed a nonsuit. Upon an 
affidavit by the witness, that he could have 
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proved certain material facts, if the trial | failure and refusal. Persons having judi- 
had not been interrupted, the court of com-| cial functions, but being also required to 
mon pleas made a rule absolute for a new | perform ministerial acts, may be sued for 
trial, on payment of costs. Edger v. Knapp, | damages occasioned by their neglect or re- 
3 Dowl., N. S. 73. fusal to perform such ministerial acts. In 





OFFICE, 


1. The convention of the Royal Burghs 
of Scotland exists under the authority of 
an act passed in the reign of James 3, (a. 
p. 1487.) 
delegates from the Royal Burghs, meets an- 
nually, declares, the amount of money re- 
quired’ for certain purposes to be raised by 





such action no allegation of malice is ne- 
cessary. The taking on his trials a pre- 
sentee to a church in Scotland, is a minis- 
terial act which the presbytery is bound to 
perform, and for the neglect or refusal to 


It consists of commissioners or | perform which every member of the pres- 


bytery is liable to make compensation in 
damages to the party injured. And he 
may maintain such action against the mem- 


the various burghs, holds its sitting for two| bers collectively and individually. Fer- 
or three days, provides by annual vote for | gusor v. T’'he Earl of Kinnoull, 9 Clark & 
its expenses, and is a dissolved. Two! F. 251. 
ersons were appointed conjunct-clerks of 

this convention, and their appointments | PERJURY. 

were declared to be “with benefit of sur-| ~ Semble, that the offence of perjury at 
vivership,” and “with survivancy to the common law, is not within the cognizance 
longest liver of them ;” and the office was of justices ef the peace, and that they do 
given to them as freely and fully as any of | not possess any authority to issue a war- 
their predecessors had held it; and the rant for the apprehension of, or to commit 
emoluments were declared te belong te one a person charged with that offence. A 
of them “during his natural life ;” the|/ warrant of cemmitment of a prisoner 
other was to have the benefit of survivorship. | charged with perjury, stated that the said 
The convention in one year raised the|H. B. “in a certain affidavit made and 








Bie ae 


salary of its clerks, in another, it lowered 
that salary below its original amount and 
it also increased their duties. There were 
instances of express appointments “ during 
pleasure,” and of dismissals: Held, by | 
Lords Brougham and Cottenham, (Lord | 
Campbell dissenting:) Ist, that this was 
not a life office ; that the expressions in the 
appointment were explained by the circum- 
stances under which it was made; and 
2ndly, that the salary might be raised or 
lowered at the pleasure of the convention. 
Per Lord Campbell. The convention of 
Royal Burghs is a corporation: on the facts 
of this case, and the terms of the appoint- 
ment, the office is granted for life, and the 
convention cannot reduce the salary below 
its ancient and original amount. But the 
convention can reduce it to that amount, 
and may perhaps cast new duties on the 
officers. The General Convention of the 
Royal Burghs of Scotlund v. Cunningham, 
9 Clark & F. 144. 

2. If the law casts any duty upon a per- 
son which he refuses or fails to perform, 
he is answerable in damages to those whom 
his refusal or failure injures. If several 
are jointly bound to perform the duty, they 





are liable jointly and s@®verally, for the 
2 


|sworn to by him before one C. C., a com- 


petert authority by law to administer the 
same, did falsely, wickedly, wilfully, and 
corruptly commit wilful and corrupt per- 
jury.” Held, that the commitment was 
bad, for that it did not state that the per- 
jury was committed in the course of a ju- 
dicial proceeding. Reg. v. Bartlett, 3 
Dowl., N. S. 95. 


PLEADING, (EQUITY.) 


1. Two heuses held under one lease, 
were sold in separate lots, and it was stipu- 
lated that the purchasers should be parties 
to each other’s assignment. Held, that the 
purchaser of lot 2, was not a necessary 
party to a suit for specific performance 
against the purchaser of lot 1. Paterson 
v. Long, 5 Bea. 186. 

2. Where there are alternative allega- 
tions of facts, the opposite party is entitled 
to adopt, as against his opponent, which- 
ever of the alternatives he pleases. A bill 
was filed for relief in respect of a lost bond, 
which was alleged to have been altered 
after its execution. Held, that the doc- 
trine laid down in Simpson v. Lord Howden, 
3.M & C. 97; did not apply, for the bond 
being lost the objection would not, at law, 
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appear on the face of it. Williams y.|mencement of the suit, “discount divers 
Flight, 5 Bea. 41. 'other bills, and advance, pay and ‘earn 

3. A. was a creditor of a firm consisting divers other moneys, for, to and from H. 
of M.N. O. P. and others, and also of a|to a large amount, to wit, the amount of 
firm consisting of M. and N. M. and O. | 2000/., and exceeding by a large sum of 
died, and afterwards N. P. and Co. became | money, to wit, the sum of 1000/. all the 
bankrupt. A. then filed a bill on behalf | moneys paid,” &c. by H., and also exceed- 
of himself and all the other creditors of ing the amount of the sum guaranteed, 
M. and O. against the executers and de-| “and did also give H. time and credit for 
visees of M. and O., and the assignees of the payment of the said several moneys 
N. P. & Co. for payment of his debt out of | amounting to the said sum of 2000/., to 
the real and personal assets of M. and O.| wit, for a reasonable time, &c.: Held, on 
N. demurred to the bill for multifarious-| motion in arrest of judgment, that assuming 
ness, and ore tenus, because neither the|it to be necessary that the declaration 
heir of M. nor of O. was a party to the|should aver the giving of time in respect 
suit. The vice chancellor of England over-| of the dealings before the guarantee, the 
ruled the first ground of demurrer, but al-/ last mentioned averment might, after ver- 
lowed the second. Brown v. Weatherby,| dict, be referred to those dealings, and 
12 Sim. 6; see Brown v. Douglas, 11 Sim. | was not necessarily restricted by the con- 
283. |text to the dealings, after the guarantee. 

4. A person to whom a legacy or an an-| Jones v. Clarke, 3 Q. B. 194. 
nuity is given, to be paid out of the residue! 2. The lessor of a term of years created 
after the death of the legatee for life of such | by writing not under seal, containing a par- 
residue, is not a necessary party to a suit! ticular contract of tenancy, conveyed the 





for administration of the estate, brought by 
legatees of aliquot shares of the ultimate 
residue. Form of decree for taking the 
accounts in an administration suit, in case 
all the persons interested should not be 
parties at the hearing. isk v. Norton, 2 
Hare, 381. 


PLEADING (COMMON LAW.) 


1. A declaration on a written guarantee 
omitted, in the description of the contract, 
the following clause; “ This guarantee is 
only to extend to secure moneys beeoming 
due in respect of dealings up to, and in- 
clusive of, the day of the receipt by,” &c. 
(plaintiff) “ of a written notice from one ” 
(the guaranteeing party) “to discontinue 
this guarantee :” Held, no variance. The 
declaration described the consideration of 
the guarantee as follows: “In considera- 
tion of the company ” (plaintiff) “ having 
discounted bills, or advanced, paid or earned 
money, for, to or from one H.” (the prin- 
cipal,) “ and agreeing to give H. time and 
credit for payment of the same, and also in 
consideration that the company should 
thereafter discount bills, or advance, pay, 
or earn money, for, to or from H.” The 
only averment in the declaration of per- 
formance by plaintiff was, that the com- 
— did then, to wit, on the day, &c. of 

efendant’s promise, and on divers other 
days, &c. between that day and the com- 


\freehold to the plaintiff’ The defendant 
| afterwards and during the term paid rent 
| to the plaintiff, and otherwise admitted him 
'to be his landlord, on the terms of the 
original demise. In an action of assumpsit, 
in which the plaintiff declared as on an 
‘original demise by him to the defendant, 
'on the terms on which the defendant first 
| became lessee, the defendant traversed that 
[he held of the plaintiff on those terms: 
| Held, though the term of years first creat- 
'ed was still unexpired, that there was on 
this issue evidence for the jury in support 
of the demise stated in the declaration, and 
that on their verdict of such a demise the 
plaintiff had a right of action for the non- 
observance of such particular contract of 
tenancy. Quere, whether the plaintiff 
could have recovered if the defendant had 
pleaded non assumpsit. The defendant had 
formerly pleaded non assumpsit, as well as 
non tenuit. A judge at chambers had_or- 
dered one of the pleas to be struck out, 
giving the defendant the election to retain 
either of them. Semble, both pleas ought 
to have been allowed, but the court of Q. 
B. refused on that ground to grant a new 
| trial, with liberty to plead de novo, the de- 
fendant having retained non tenuit instead 
of non assumpsit, which would have raised 
the intended defence. Brydges v. Lewis, 
\2 G. & D. 763. 

3. In trespass fg driving a cart over the 
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plaintiff, the defendant endeavored to shew 
under the plea of “not guilty,” that the 
plaintiff slipped off the edge of the pave- 
ment just before the defendant’s horse and 
cart, and that the injury occurred without 
any negligence of the defendant: Held, 
that this admitted the tresspass to have 
been the act of the defendant, and set up 
matter of excuse, and that it should there- 
fore have been specially pleaded. Hall v. 
Fearnley, 3 G. & D. 10. 

4. Debt by A., the surviving obligee of 
a bond, against a surety. The plea set out 
the condition of the bond, which recited 
that A., B., and P. had lately entered into 
co-partnership ; and that it had been agreed 
that P. should be the acting partner, and 
that he and the defendant, as his surety, 
should become bound to A. and B., and it 
was conditioned for the performance by P. 
of all and every the covenants on his part 
to be observed in a certain deed of co-part- 
nership of the 1st of January, 1830, and 
made between A., B., and P., and also for 
the delivery to A. B. and P. during such 
time as he should continue the acting part- 
ner in the said trade of the said co-partner- 
ship, of a true account of all moneys which 
should come to his hands. The plea then 
averred performance by P. in the words of 
the condition to A. and B. during the life 
of B., and to A. since the decease of B. 


Pleading, (Common Law.) 





the son or sons, or other person or persons, 
to whom any such transfer or disposition 
should be made as aforesaid, or in case of 
the death of a partner without having made 
such transfer or disposition, then that the 
executors or administrators of such partner 
so,dying, should be deemed, &c. as a part- 
ner or partners in the said joint concern 
during the then residue thereof,” &c. The 
replication then assigned as a breach of the 
condition of the bond, that P., after the de- 
cease of B., one of the partners, delivered 
false accounts. The rejoinder took issue 
on the replication. At the trial, a breach 
was proved to have been committed as as- 
signed, after the death of B., but before 
any other change in the firm had taken 

lace. A nonsuit was claimed, on the 
ground that the bond so conditioned for ac- 
counting during the co-partnership in the 
deed was discharged, on the death of one 
of the partners, and that no breach had 
been proved within the terms of the condi- 
tion: Held, 1., That there could be no 
nonsuit, as at nisi prius issues must be taken 
to be well raised, and the issue joined as to 
a breach after the death of one of the par- 
ties had been proved. 2. That judgment 
must be arrested, as the condition in the 
bond for P.’s accounting fo A. and B., ap- 
plied merely to the co-partnership by the 
three parties to the deed, and the obligation 





The replication set out the partnership deed. 
The deed provided that the parties thereto 


vould from the day of the date of the deed, | 


of the surety had determined on the death 


‘of B. Chapman v. Beckington, 3 G. D. 33. 


5. The declaration, in an action of as- 


and up to the Ist of July 1841, be part-|sumpsit against the owner of a ship by a 
ners; that P. should be sole acting partner, | seaman, alleged that the defendant wrong- 
and that he should, “ during all the term | fully prevented the plaintiff from fulfilling 
of that co-partnership,” discharge the du-| the contract he had made with the defend- 


ties of acting partner; that once every 
year, “the parties thereto”? would meet 
and settle accounts relative “ to the said 


co-partnership ;” that if any of tliem, ‘the | 


said parties thereto, their executors and 
administrators,” should wish to withdraw 
from “ that co-partnership at the cnd of the 
seventh year of the said co-parinership,” 
he might do so on giving notice ; and “ that 
then, that present indenture of co-partner- 
ship” should determine as to the party 


ant for a certain voyage, and put him on 
shore before the completion of it. The 
defendant pleaded that the master in com- 
mand of the vessel at the commencement 
of the voyage died, and that one Smith, 
the first mate, then became and was and 
exercised the duties of master, until the 
|completion of the voyage, and that during 
/his command, the plaintiff was guilty of 
‘mutiny. The plaintiff replied that true it 
| Was, that Smith became, and was, and ex- 





giving such notice. The deed then provi-|ercised the duties of master, nevertheless 
ded that ahy of the partners in the said! de injuria absque residio cause: Held, that 
joint trade or business should be at liberty | the only matter in issue was the plaintiff’s 
to transfer in his lifetime his share therein, | mutiny ; and that he could not contend, 
or any part to any one or more of his sons, | on this issue, that Smith was not lawfully 
“and to dispose of his share by will to any the master. Renno v. Bennett, 3G. & D. 
person or persons what8oever ;” and that 54. 
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6. The declaration stated that A., and B., 
his wife, were seized in fee in right of B. 
of an undivided moiety of certain premises, 
and that by indenture between A., and B., 
and C., of the one part, and the defendant 
of the other part, the parties of the first 
part demised the said premises to the de- 
fendant, and that the lessee made the 
covenants to repair, &c., in respect of which 
the action was brought, with A., and B., 
his wife, and C. and the heirs and assigns 
of B. and C. respectively: Held, that as 
the demise was joint, and the covenant 
joint, and the interest of the covenantees 
joint, the cause of action was joint; that 
the covenantees might have maintained a 
joint action on the covenants, and there- 
fore that they must sue jointly, and that A. 
and B. could not sue. alone without C. 
Foley v. Addenbroke, 3 G. & D. 64. 

7. Avowry, because the plaintiff owed 
defendant 800/., and afterwards by inden- 
ture, of the 29th August, 1832, between 
them, . plaintiff covenanted to pay 800/., 
with interest, “ on the 29th February next 
ensuing,” and granted that, as often as the 
interest should be in arrear, defendant 
might distrain on the land in question ; 
and certain interest was in arrear. Plain- 
tiff set out the deed on oyer, by which it 
appeared that defendant, under a power 
recited therein, appointed that the premises 
should be to his own use for ever, subject 
to a proviso, that if plaintiff should pay the 
800/., with interest, on the 29th of Febru- 
ary then next ensuing, defendant would 
convey as plaintiff should direct; cove- 
nants, that after default in payment, de- 
fendant might enter and take the rents and 
profits to his own use; that until default, 
plaintiff might hold and enjoy.. Then fol- 
lowed the distress clause stated in the 
avowry-. The plaintiff then pleaded that, 
at the time of making the indenture, he 
had no estate in the premises, to enable 
him to grant the said power of distress: 
Held, on special demurrer, that the plea 
was bad, as it appeared that the plaintiff 
had granted a license to distrain, and that 
he could not object that he had no estate. 
2. The indenture having been made on the 
29th August, 1832, (being leap year) the 
words 29th February, then next ensuing, 
were construed to mean the 29th Febru- 
ary in the next leap year. Chapman v. 
Beecham, 3 G. & D. 71. 


claimed from defendant was due by him 
and L. jointly, and then proceeded to allege 
that the plaintiff was indebted to defendant 
and L., which “the defendant and L. was 
ready and willing, and hereby offer to set- 
off” On special demurrer, on the grounds 
that the statute of set-off applied only to 
mutual debts between plaintiff and defend- 
ant, exclusively of any third person, and 
that the plea was double, in averring both 
that the promises were made by the de- 
fendant and L., and in also alleging set-off, 
the plea was held good. Stackwood y, 
Dunn, 3 G. & D. 115. 

9. The plaintiffs declared that thereto- 
fore, to wit, on the 24th of December, 1835, 
by an agreement in writing then made, it 
was agreed that certain bills which had 
been drawn upon a company or association 
of which the defendant was a member, 
should be paid by the plaintiff; that the 
plaintiffs should have the option of taking 
certain shares in the association; and that, 
in the event of their declining so to do, the 
defendant and certain other persons should 
repay the sum so advanced by the plain- 
tiffs, at any time after the Ist of October 
then next, on the company having three 
calendar months’ previous notice requiring 
the same. The declaration, which was 
dated the 16th of December, 1837, averred, 
that, after the making of the agreement, 
and more than three calendar months be- 
fore the commencement of the action, the 
plaintiff gave the company notice that they 
declined to take the shares, and required 
payment at the expiration of three calendar 
months then following, of the sum advanced 
by them: Held, that, notwithstanding the 
date of the agreement was laid under a 
videlicit, it sufficiently appeared on the face 
of the declaration, that the action was not 
prematurely brought. Harrison v. Hea- 
thorn, 6 Scott, N.S. 121. 

10. By a local act (29 Geo. 2,) the trus- 
tees of certain turnpike roads were empdw- 
ered to borrow money at interest, upon the 
credit of the tolls, and to assign them by 
way of mortgage, as a security, such money 
to be repaid out of the money arising from 
the tolls, and after payment of the expenses 
of the act of parliament, to be disposed of 
as the said tolls and duties were directed by 
the act to be disposed of. The plaintiff’s 
testator having advanced 200/. on these 





8. A plea of set-off alleged that the debt 


tolls, the turnpike trustees by deed, as- 
signed one-twentieth part of the tolls to 
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secure the 200/. and interest; and the 
plaintiff having brought an action of debt 
for 400I., the interest due, and averred in 
the declaration that the tolls received were 
sufficient to pay all the interest on all the’ 
sums advanced on the credit of the tolls: 
Held, on special demurrer to the declara- 
tion, that the plaintiff was not entitled to 
maintain an action against the trustees to 
recover the interest. Pardoe v. Price, 11 
M. & W. 427. 

11. A declaration in sci. fa. stated that 
the plaintiffs recovered against B., as se- 
cretary to the Patent Rolling and Com- 
pressing Iron Company, a certain debt then 
due and owing from the company to the 
plaintiffs, and averred that the defendants 
and others were, at the time of the recov- 
ery of the judgment, and from thence have 
been, and still are, shareholders of the 
company. Plea, that B. was not secretary 
pursuant to the statute creating the com- 
pany, modo et forma, as in the sci. fa. al- 
leged, concluding to the country: Held, 
Ist, that the plea was bad, as it traversed 
an allegation not contained in the declara- 
tion, concluding to the country; 2ndly, 
that the declaration stating a judgment to 
have been obtained against B. as secre- 
tary to the company, for a debt due from 
the company was sufficient, and that it 
need not not allege that B. was secretary 
at the commencement of ‘the original suit, 
for if he were not so, the proceeding would 
be erroneous, which the court will not pre- 
sume: Semble, that even if he were not 
such secretary, the judgment having been 
obtained against him, the company would 
still be bound by it, and that if the nominal 
defendant collusively suffers judgment by | 
default, the shareholders should apply to| 
the court to set aside the proceedings. By | 
the 20th section of the company’s act, 4 & | 
5 Vict. c. lxxxix., a memorial of the names, | 
&c. of the directors, shareholders, and se- | 
cretary of the company, was required to be | 
enrolled in chancery within six months | 
after the passing thereof, and by the 24th | 
section it was enacted, “ that until the first | 
memorial should have been so duly enroll- 
ed, no action or other proceeding by or 
against the company should be commenced | 
or prosecuted under the authority of the | 
act ;” Held, that a plea, that the company 
did not, within six months, cause to be en- 
rolled, a memorial of the names, &c., of the | 
directors and seeretary for the time being 





of the company, and of the shareholders 
thereof, according to the act, was bad ; for 
although it was a condition precedent that 
the names of some members of the com- 
pany should be enrolled within six months 
before an action or suit was commenced, 
there was no condition that the names of 
every subsequent member should be so 
enrolled, and that that provision was not 
applicable to a proceeding by sci. fa. Held, 
also, that the defendants were not at liber- 
ty to plead to the declaration in scire facias 
any matter which might have been plead- 
ed or set up asa defence to the original 
action. By the 12th section of the act, it 
was enacted that it should be lawful for 
the plaintiff to cause execution upon any 
judgment, &c. obtained by him in any 
such action against any such nominal party 
as aforesaid, to be issued against all or any 
of the shareholders for the time being of 
the company ; and that if such execution 
should be ineffectual, &c., then it should 
be lawful for him to issue execution 
against any person who was a shareholder 
at the time the contract was entered into ; 
provided, that no person having ceased to 
be a shareholder, should be liable to the 
payment of any debt, &c., for which he 
would not have been liable as a partner, 
and the act was not to be construed to en- 
able any party to a suit to recover from’ 
any individual shareholder any other or 
greater sum than might have been recover- 
ed if that act had not been passed: Held, 
that execution must first issue against those 
persons who were shareholders at the time 
it was issued, provided they were share- 
holders at the time of the contract, and 
would have been liable to the plaintiff if the 
action had been brought against them in- 
stead of the nominal defendant. And sem- 
ble, that the defendants might have plead- 
ed that they were not shareholders at the 
time of the contract being entered into. 
Bradley v. Eyre, 11 M. & W. 432. 

12. By an act, 4 & 5 Vict. ec. Ixxxix, in- 
corporating the patent rolling and com- 
pressing Iron Company, it was provided 
that every judgment against the nominal 


defendant might be executed against the 


person and estate of every shareholder 
provided “that no such execution should 


‘issue without leave first granted by the 
court in which such judgment should have 


been obtained, upon motion in court, and 


after notice of motion :”—Held, that the 





22 





ANALYTICAL DIGEST. 





——_.. 


Pleading, (Common Law.) 








issuing of a scire facais without the leave 
of the court could not be pleaded as a de- 
fence in bar of the action, but was an irre- 
gularity merely, for which an application 
might be made to the court to set aside the 
writ. Bradley v. Warburg, 11 M. & W. 
452; 2 Dowl., N. S. 1059. 

13. In case by assignees of C., a bank- 
rupt, the declaration stated, that, before 
the bankruptcy C. executed to the defend- 
ant a warrant of attorney, subject to a de- 
feazance, stating that it was given to secure 
the payment to the defendant of a certain 
sum, to wit, 23/. 17s., balance of account, 
and of any other sums which the defend- 
ant might be called upon to pay under 
guarantee, &c., for C.; and alleged, that, 
although at the time of executing the war- 
rant of attorney, the defendant had not en- 
tered into any guarantee, &c. for C., nor 
ever became liable to pay any sum of 
money on his behalf, and although at the 
time of executing the warrant of attorney, 
a small sum of money, to wit, the sum of 
money as aforesaid, and no more, was due 
from C. to the defendant on the warrant of 
attorney and defeazance, and it was the 
defendant’s duty to issue execution for 
that sum only, being such balance as afore- 
said, with interest, &c. and no more; yet 
the defendant wrongfully caused a writ of 
* fi. fa. to be issued, founded upon the judg- 
ment entered upon the said warrant of at- 
torney, indorsed to levy 103/. 10s. for debt, 
costs, &c., under which the goods of C. of 
value sufficient to satisfy that sum, were 
seized and sold before the bankruptcy, and 
thereby wholly lost to the plaintiffs, as as- 
signees. To this declaration the defend- 
ant pleaded not guilty, and that after the 
time of executing the warrant of attorney, 
and before the execution, a large sum of 


the defendant upon the warrant of attorney 


that on these pleadings it was incumbent 
on the plaintiffs, in order to recover in the 





&c. and in 100]. on account stated, and 
averred that although the defendant had 
paid 89/. 2s. parcel of the said moneys, yet 
he had not paid the residue, amounting to 
the sum of 10/7. 18s. above demanded: 
Held, that on nun quam indebitatus pleaded 
to this declaration, the plaintiff was bound, 
in order to recover, to prove a debt ex- 
ceeding the sum of 89/. 2s. Price v. Rees, 
11 M. & W. 576. 

15. In an action by the assignee of a re- 
plevin bond, the defendant pleaded, that 
the bond was obtained from him in the 
name of the sheriff by T. H., under color 
and pretence that he was a deputy of the 
sheriff for taking replevins, whereas he had 
no deputation or authority from the sheriff 
absue hoc ; that the sheriff took the bond, 
on which issue was joined: Held, that the 
only matter in issue was whether the sheriff 
took the bond, and that evidence of T. H.’s 
acting as the deputy of the sheriff was 
sufficient prima facie evidence of his ap- 
pointment, and cast on the defendant the 
onus of proving his non-appointment. Faulk- 
ner v. Johnson, 11, M. & W. 581. 

16. Assumpsit The declaration alleged 
that, in consideration that the plaintiff 
would buy of the defendant a horse, at and 
for a “certain price or sum, to wit, the 
sum of 56/. 16s.,” the defendant promised 
that the horse was sound. Breach, that 
he was unsound. Plea, non-assumpsit, and 
a traverse of the unsoundness. At the 
trial it was proved that the plaintiff, who 
was a tailor, agreed to give the defendant 
for the horse 55/. and a new pair of breeches, 
value 1/. 16s.: Held, that there was no va- 
riance. Saaxty v. Wilkin, 11 M. & W. 622. 

17. The plaintiff declared in case, and 
alleged that the defendants were common 


carriers, and had received certain goods, 
money, to wit, 100/., was due from C. to) 


to be carried from London to Birmingham, 


‘and there to be delivered for reasonable 
and defeazance, in addition to the said) 
balance of account in the declaration men- | 
tioned, on which issues were joined: Held, | 


action, to prove that no more was due to” 


the defendant than 23/. 17s., the balance 
of accounts mentioned in the declaration. 


Gough v. Cribb, 11 M. & W. 497. 


‘lost to the plaintiff. 


hire ; that it was the duty of the defendants 
safely and securely to carry and deliver the 
goods, but that although a reasonable time 
for carrying and delivering the same had 
long since elapsed, yet that the defendants, 
neglecting their duty, did not deliver the 
goods to the plaintiff, and that they were 
by the negligence of the defendants wholly 
Issue. At the trial, 


14. In debt, the plaintiff demanded the | the negligence of the defendants, and the 
sum of 10/. 8s.; the declaration then al-| non-delivery of the goods, within a reason- 
leged that the defendant was indebted to 
the plaintiff in 100/. for work and labor, 


| 








able time, was substantiated to the satisfac- 
tion of the jury: Held, after verdict, that 
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the plaintiff ‘was entitled to recover damages | competent surveyor : Held bad, on special 


for such non-delivery, for that~ the breach 
alleged in the declaration might be read as 
in effect stating that the defendants did not 
within a reasonable time, nor at any time 
afterwards, deliver the goods to the plain- 
tiff, the duty to deliver within a reasonable 
time, being merely a term engrafted by 
legal implication, upon a promise of duty 
to deliver generally. (ueere, whether the 
allegation would have been sufficient upon 
special demurrer, if the only breach had 
been the non-delivery within a reason- 
able time. Raphael v. Pickford, 2 Dowl., 
N.S. 916. 

18. To a declaration in trespass for as- 
sault and false imprisonment, the defend- 
ant pleaded that the plaintiff with force 


and arms came to the door of the dwelling- | 
house of the plaintiff, and did with great | 


force and violence attempt and endeavor 
forcibly to erter the said dwelling-house, 
and there with great ferce and violence, 
wilfully and wantonly rang the door bell, 
then having no lawful occasion to go into 
the said dwelling-heuse, and then made a 
great neise and disturbance before and at 
the door of the said dwelling-house,; to the 
great annoyance of the defend®nt, and 
against the peace of our lady the queen, 
whereupon the defendant, in order to pre- 
serve the peace, gave charge of the plain- 
tiff to a certain policeman: Held, on de- 
murrer, that the plea was bad, for that it 
contained no sufficient allegation ofa breach 
of the peace having been gr ta nor 
any statement that a breach of the peace 
was anticipated or apprehended. Grant v. 
Moser, 2 Dowl., N. S. 923. 

19. Where the declaration in an action 
of assumpsit on a promissory nete contain- 
ed no statement of the time when the note 


became payable, and the defendant de-| 
murred thereto on that ground, the demur- | 
rer was set aside as frivolous. Gurney v. | 


Hill, 2 Dowl., N. S. 936. 

20. A declaration stated that the plain- 
tiff demised certain premises to the de- 
fendant, subject to a covenant that the de- 
fendant should expend 100/. in substantial 
improvements, additions, and repairs under 
he direction and with the approbation of 
some competent surveyor, to be named by 
the plaintiff. Breach, that defendant would 
not expend the sum of 100/. in substantial 
improvements, and, although the plaintiff 
was always ready and willing to appoint a 








demurrer. Coombe v. Greene, 2 Dowl., 
N.S. 1023; 11 M. & W. 480.’ 

21. A court of law will not allow a party 
sued as public officer of a banking co-part- 
nership, to plead a plea denying that he 
was public officer at the commencement 
of the suit, together with other pleas 
which go to the merits. Needham v. Law, 
2 Dowl., N. S. 1027; 11 M. & W. 400. 

22. In assumpsit by indorsee against draw- 
er of a bill of exchange, the omission of a 
promise to pay is ground of special demur- 
rer. Smith v. Cox, 2 Dowl., N. S. 1035; 
11 M. & W. 475. 

23. To scire facais against the share- 
holders ef a company on a judgment ob- 
tained against the secretary, the defendants 
pleaded that no memorials of the names, 
residences, and descriptions of the directors 
and secretary of the company was enrolled 
as required by an act of parliament: Held, 
bad. Bradley v. Urquhart, 2. Dowl., N. 
S. 1042; 11 M. & W. 456. 

24. To an action for goods sold and de- 
livered, the defendant pleaded puis darrein 
continuance; that on the 13th of July, 
1843, the plaintiffs were bankrupt, and that 
afterwards an official assignee was appoint- 
ed, and after the last pleading in the cause, 
and within eight days now last passed, the 
creditors’ assignees were chosen: Held bad, 
for not shewing that the official assignee 
was appointed within eight days before 
plea. Dunn v. Hill, 2 Dowl., N.S. 1062; 
11 M. & W. 470. 

25. To an action of trespass for false ar- 
rest, brought against the sheriff by the 
plaintiff, in the name of F. W. F., the de- 
fendant pleaded a justification under a ca. 
sa. issued on a judgment obtained against 
the plaintiff’ At the trial, the writ pro- 
duced authorized the arrest of F. F.; and 
it appeared that in the original action the 
plaintiff was so described, and that he had 
taken no means to procure the correction 
of his name; but that he had sworn an 
affidavit therein, in which he described 
himself as F. W. F., sued as F. F.: Held, 
that the plea of justification was supported 
by the production of the writ and of evi- 
dence of the identity of F. W. F. and F. 
F., and that the issue of the identity of the 
plaintiff and the defendant in the former 
action was sufficiently raised by the plea, 
without any averment that the plaintiff 
was known by one name as well as the 
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other ; and that*the plaintiff having omitted 
to take advantage of the misnomer in the 
first action, had precluded himself from 
raising any objection on the ground of the 
misstatement of his name in the writ. 
Fisher vy. Magnay, 3 Dowl., N.S. 40. 

26. To assumpsit for money lent, the de- 
fendant pleaded, that the plaintiff, the de- 
fendant, and other persons, did illegally as- 
sociate together in a certain illegal project 
and undertaking, tending to the common 
grievance of the subjects of the queen, but 
the plaintiff, the defendant, and others did 
act as a corporate body, and pretend to be 
a trading corporation, and did also pretend 
to raise and transfer stock, and to assign 
and transfer shares in such stock, without 
legal authority, &c., and the plaintiff well 
knowing the premises, for the furthering 
and cquntenancing of such illegal under- 
taking lent and advanced the money in the 
declaration mentioned, and that the defend- 
ant applied the same with the privity and 
assent of the plaintiff, for furthering and 
aiding the association. Replications, that 
the plaintiff, defendant, and other persons 
did not associate together in the said un- 
dertaking, and did not act and pretend, 
modo et forma, that the money was not lent 
to the defendant, nor received by him for 
the purpose alleged, nor was the same, 
with the privity and assent of the plaintiff, 
laid out and applied modo et forma. Held, 
upon demurrer, that the plea was bad, for 
that it did not sufficiently state any illegal 
association to have been formed, nor any 
illegal mode or means by which the asso- 
ciation had pretended to act as a corpora- 
tion. Semble, that the replication was bad 
for duplicity, in putting in issue the several 
matters stated in the plea. To an action 
of assumpsit for money lent, the defendant 
pleaded that the money was lent by the 
plaintiff to the defendant for the purpose of 
carrying on a trading co-partnership before 
they entered into, and the same was then 
expended by the defendant in and about 


the co-partnership, and the carrying on | 


thereof; and after the money was so lent, 
the plaintiff became a member of the said 
co-partnership, and received divers sums 
of money on account of, and for the use of 
the co-partnership ; that divers complica- 
ted accounts then arose between the plain- 
tiff and the defendant, in respect of the co- 
partnerships, which accounts included the 
sum in the declaration mentioned, and that 





the accounts had not been settled: Held 
bad, on general demurrer. Garrard y. 
Hardey, 3 Dow1., N. S. 51. 

27. To a declaration containing a count 
on a bill of exchange, and a count on an 
account stated, the defendant pleaded to 
the Ist count, a plea introducing new mat- 
ter, but concluding to the country, instead 
of with a verification; and to the 2nd 
count, a plea of the general issue; the 
pleas were not signed by counsel. Held, 
Ist, that the plaintiff was at liberty to sign 
judgment upon the whole record: for that 
thé Reg. Gen. H. T. 2 W. 4, r. 107, in 
providing that no pleading which concludes 
to the country-need be signed by counsel, 
means which properly concludes to the 
country ; 2ndly, that the plaintiff was not 
bound to take the objection by demurrer; 
and 3dly, that the two pleas formed but 
one whole, and that the judgment on the 
whole record was therefore correct. Ste- 
vens V. Angell, 3 Dowl., N. S. 150. 

28. The plaintiff declared in indebitatus 
assumpsit, for work and labor done, and on 
an account stated, for 16/., 3s. 10d.; plea, 
except ag to 2/. 3s. 10d., (paid into 
court,) that the defendant, after the ac- 
cruing @f the debt, and before the com- 
mencement of the suit, paid to the plaintiff, 
and the plaintiff accepted money to a 
large amount, in full satisfaction of the 
debt in the declaration mentioned ; repli- 
cation denying the payment and acceptance 
as alleged ; it appeared at thé trial that the 
original sum due was 301. 2s. 10d., of which 
141, had been paid, leaving the balance 
claimed in the action of 16. 3s. 10d.; Held, 
that the issue raised upon the pleadings 
was, whether the money paid was in satis- 
faction of the debt in the declaration men- 


| tioned ; and that the plaintiff was not bound 


to new assign, to show that the sum sought 
to be recovered was a sum ultra that already 
paid; and the defendant having failed to 
show payment beyond 14/., the plaintiff 
was entitled to a verdict for 14/., the 
balance less the money paid into court. 
Dite v. Hawker, 3 Dowl., N. S. 189. 

29. Where to a declaration by the en- 
dorsee against the acceptor of a bill of ex- 
change, the defendant pleaded that he had 
accepted the bill for the accommodation 
of G., and that after it had become due, 
the plaintiff had agreed to accept from G. 
another bill in satisfaction of the bill men- 
tioned in the declaration, and also-the de- 
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posit of certain deeds as a collateral secu- 
rity ; that the fresh bill was given, and the 
deposit made, and that the plaintiff detain- 
ed the bill in the declaration mention- 
ed, against the will of G., and in fraud of 
the defendant; and the plaintiff replied de 
injuria, to which replication the defendant 
demurred; the court of Q. B. refused to 
set aside the demurrer as frivolous, or to 
enter into the question of whether the pleas 
were in confession and excuse, or in denial 
of the breach alleged. Smith v. Whatley, 
3 Dowl., N. S. 196. 

30. Ina proceeding by scire faacis against 
a defendant as a member of a trading com- 
pany, and to introduce his name to the re- 
cord, after judgment obtained against a 
public officer of the same company, the 
court of Q. B. allowed the defendant to 
plead; Ist, that he was not a member of 
the company ; and 2ndly, the plea of pay- 
ment under the operation of the statute of 
Anne. Phillipson vy. Tempset, 3 Dowl., 
N. S. 209. 

31. Where in an action on a bill of ex- 
change by the endorsee against the accept- 
or, the declaration alleged that “one J. 
Bankes,” made his bill, &c., and the de- 
fendant demurred thereto, on the grounds 
that the christian name of Bankes ought to 
have been set out in full, or that it should 
have been alleged that he was designated 
by the initial letter only in the original in- 
strument: the court of Q. B. set aside the 
demurrer as frivolous. Braithwaite vy. Har- 
rison, 3 Dowl., N. S. 214. 


PLEADING (CRIMINAL.) 


1. An indictment for stealing valuable 
securities, the property of L. M., and an 
indictment for misdemeanor in selling and 
converting securities of the description in 
all respects, the property of the same L. 
M., and entrusted by him to defendant for 
safe custody, were found at the same ses- 
sion of the central criminal court, against 
the same party, and removed by certiorari. 
Defendant moved that the indictments or 
one of them might be quashed, on affidavit 
that both were preferred for the same al- 
leged offence. The court of Q. B. refused 
a rule to shew cause. Reg. y. Stockley, 
3Q. B. 238; 2G. & D. 728. 

2. An indictment for perjury stated that 
certain persons were commissioners acting 
in the execution of certain acts of parlia- 
ment, relating to the duties of assessed 





taxes, and that at a meeting held by them 
for the purpose of hearing and determining 
appeals against the certificate of supple- 
mentary charges made by J. L., crown 
surveyaQr, in pursuance of said acts, a cer- © 
tain appeal of one William Hewatt in due 
form of law came on to be heard; and that 
J. Overton appeared before the said com- 
missioners as a witness for and on behalf 
of the said W. Hewatt, upon the hearing 
of the said appeal, and took his corporal 
oath: Held bad, for not shewing that the 
oath was taken in a judicial proceeding. 
Overton v. The Queen, 3G. & D. 133; S. 
C. 1 Car. & M. 655. 


POLICY OF INSURANCE. 


A vessel insured on a time policy started 
from Calcutta for England : while proceed- 
ing down the river Hooghley, she sustain- 
ed some damage by an accidental collision 
with a steam vessel, and, after a few days, 
was found to leak so much as to render it 
necessary to return. She underwent some 
repair, and was re-coppered, and again set 
sail for England ; but she was again compell- 
ed to return, was put into dock, her wales, 
&c. removed for the purpose of examin- 
ning the condition of her timbers, and was 
ultimately found so defective as to render 
it incapable to repair her ; and consequent- 
ly she was sold as she lay for the purpose 
of being broken up. The plaintiff claimed 
for an average, and also for a total loss. 
The jury negatived the latter, and, as to 
the former, returned the following verdict: 
“ Verdict for the plaintiff on the first issue, 
sufficient not having been paid into court 
to cover the expense of stripping off and 
re-placing the copper, for all the repairs 
and charges on both occasions of the return 
of the vessel to Calcutta, actually incurred, 
and also what would have been necessary 
for repairing the wales, which we consider 
was the consequence of the collision :” 
Held, that the plaintiff was not entitled to 
recover anything in respect of the re-pla- 
cing the wales, that expense not having been 
actually incurred. Stewart v. Steele, 5 
Scott, N. S. 927; S. C. 5 Scott, N.S. 517, 


POWER. 


1. A., being tenant for life of certain 
lands, remainder to B. his daughter in fee, 
articles were entered into on the marriage 
of B., when a minor, with C., an adult, for 
a settlement of her reversion, and it was 
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provided that the trustees should have a 
wer, with the consent of B. and C., to 
sell the “said lands of the said B.,” the 
produce to be laid out in land to be settled 
to the uses therein before declared in the 
settlement executed on B.’s attaining 
twenty-one. A. joined B. in the convey- 
ance to the trustees, and the estate was 
limited to the use of A. for life, remainder 
to the uses declared by the articles, and a 
power was given to the trustees to sell, 
with the consent of B. & C., “ the said B.’s 
estate and interest ” in the said lands, the 
produce to be laid out in land to be settled 
to the uses therein before declared ; and 
C. covenanted that he and B. would levy 
a fine: Held, that this power authorized a 
sale of the reversion in A.’s lifetime, and 
consequently, a sale with his consent of the 
entire estates, making him an allowance 
for his life estate, according to a notary 
ublic’s calculation. Though B. was not 
Sound by the articles, C. was, and they 
were therefore to be considered the binding 
instrument. The cestuis que trust in such 
a case are entitled to have the trustees 
cognizant of, and consulted as to the sale, 
but if they subsequently adopt the sale, and 
it is acted upon, and the money is received, 
a court of equity is in the habit of confirm- 
ing the sale. A release to one trustee in 
respect of a breach of trust committed in 
the investment of part of the trust funds, 
held, to be a release to the other trustee, 
the release operating here as an acceptance 
of the securities upon which the funds had 
been invested. Blackwood v. Burrowes, 2 
C. & L. 459. 

2. A testator, after directing all his just 
debts to be paid, and bequeathing certain 
personal estate to his wife for life, devised 
a freehold house to her “for her natural 
life, with liberty to sell it in case a good 
offer is made, and invest the proceeds of it 
in the 5/. per cent. stock, for her benefit 
during her life.” And in a subsequent 
part of the will he desired that at the death 
of his wife, the residue of his estate might 
then be collected, including the proceeds 
of the house and lot, if not previously sold, 
to be then disposed of to good advantage, 
to be divided as follows,” &c. He appoint- 
ed his wife, the plaintiff, and one R. C. to 
be executrix and executors of his will. 
The plaintiff and the widow proved the 
will; R. C., the other executor, died in 
the lifetime of the widow. After the death 





of the widow, the plaintiff, the surviving 
executor, entered into a contract with the 
defendant for the sale of the house: Held, 
that whether there were or were not debts 
unpaid, and whether it was or not uncer- 
tain whether any debts remained unpaid, 
the plaintiff had a power to sell and convey 
the house in fee simple. Quere, whether 
the widow could have sold the house in 
her lifetime, without the concurrence of 
the executors. Forbes v. Peacock, 11 M. 
& W. 630. 

3. In trespass for breaking the outer door, 
and entering the plaintiff’s dwelling-house, 
the defendant may give in evidence, under 
the general issue, that he had entered by 
virtue of a warrant of distress for rent, and 
was turned out of possession, whereupon 
he committed the trespass complained of. 
A power was executed abroad, appointing 
one B., attorney. The power was 
delivered to B., who inserted in the blank 
space, the christian name “ Henry :” Held, 
that the power was not invalidated there- 
by. Agreement as follows, “1, W. E., do 
hereby acknowledge that I am indebted to 
B., as agent of S., my landlord, in the sum 
of 22/. for arrears of rent for the cottage 
now in my occupation ; and I do now pay 
the said B. 5/1. on account, and in part of 
such rent, and do hereby undertake to pay 
the said B. 8/. per annum, by quarterly 
payments:” Held, not to require a lease 
stamp. Eagleton v. Gutteridge, 2 Dowl., 
N.S. 1053; 11 M. & W. 465. 


RAILWAY. 


1. The judgment of the court of exche- 
quer chamber affirmed upon writ of error 
to the house of lords. Simpson v. Howden, 
9 Clark & F. 61; 8. C. 2 P. & D. 714, 731: 
10 A. & E. 800, 815. 

2. The’Manchester and Leeds Railway 
Company were empowered by statute to 
divert the course of roads, and raise, sink, 
or deepen them. By a separate section it 
was enacted, that where, in exercise of their 
powers, it should be found necessary to 
raise, sink, &c. a road, so as to make it im- 
passible or inconvenient, they should be- 
fore any such act, cause a sufficient road 
to be set out, as convenient as the road cut 
through, or as near thereto as might be. 
The company having encroached on an old 
road without making a new one: Held, 
that they were indictable for a nuisance, 
and that it was no answer to that indict- 
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ment that the state of the earth rendered 
it impracticable to make anew road. Reg. 
y. Scott, 2G. & D. 729. 


RAILWAY ACT. 


By an act of 32 Geo. 3, for making a 
canal in the county of N., the “ owners 
or proprietors of any mines of coal,” with- 
in certain parishes, were empowered to 
make any railways or roads to convey their 
coals, &c. to the said canal, over the lands 
or grounds of any person or persons, paying 
or tendering satisfaction, &c., for the da- 
mage to be thereby occasioned : Held, that 
this power was not limited to persons who 
were proprietors at the time of the passing 
of the act, or of the making of the canal, 
but extended to other persons who had 
become so since, and that such owners or 
proprietors were empowered to make rail- 
roads to*be traversed by locomotive en- 
gines. Bishop v. North, 11 M. & W. 418. 


RECEIVER. 


Where a receiver has not accounted 
within the proper time, his fees may never- 
theless be allowed to him upon the consent 
of the parties in the cause, if they be com- 
petent to consent, but where some of them 
are minors, this cannot be done. Dease v. 
Reilly, 2 C. & L. 441. 


REMAINDER. 


An estate was settled by deed on A., B., 
& C. for life, as tenants in common, re- 
mainder to their first and other sons re- 
spectively in tail male, remainder to their 
daughters respectively as tenants in com- 
mon, in tail general, remainder, “in case 
one or two of the said A., B., and C. should 
happen to die without issue of her or their 
bodies, then as to the share or shares of 
such one or two so dying without issue to 

“the use of all and every the daughter and 
daughters of such survivor or survivors,” 
as tenants in common, in tail: Held, that 
the limitation to the daughters of the sur- 
vivors was a good contingent remainder, 
and that the word “survivors”? must be 
construed “ others,” and that therefore the 
daughters of one of the tenants for life, 
who did not survive, were entitled to the 
estate on the other tenants for life dying 
without having had issue. Remoteness 
does not affect the validity of contingent 
remainders. A fine operates on all the 


consignor’s interest, and will pass contin- 
gent as well as vested rights, if the inten- 
tion be so, and the use of the word “ vest- 
ed” does not show a contrary intention, 
where there are also the words “all estate, 
&c.” Under the circumstances of this 
case, a share of the estate of which the fine 
had been levied, which descended to the 
consignor as heir at law after the levying 
of the fine and the execution of the deed, 
leading the uses thereof, was held to be in- 
cluded in the fine, and subjected to the 
uses thereof by a deed executed subsequent- 
ly to the descent for the purpose of con- 
firming the deed, declaring the uses of the 
fine. Cole v. Sewell, 2 C. & L. 344. 


SATISFACTION, 


Decree dismissing a bill for arrears of an 
annuity, on the ground of presumed satis- 
faction and lapse of time, varied by direct- 
ing the bill to be retained for twelve months, 
the plaintiff to be at liberty to establish her 
claim in an action at law. Haworth v. 
Bostock, 9 Clark & F. 59; 8.C.4Y.& 
C. 1. 


SET-OFF. 


To assumpsit for premiums of insurance 
money paid, and money due on an account 
stated, the defendant being under terms of 
pleading issuably, pleaded a set-off of 15002. 
for a total loss on a policy of insurance for 
freight. The plaintiff having signed judg- 
ment on the ground that the plea was non- 
issuable, the court of exchequer of pleas set 
aside the judgment without costs. Quere, 
whether unliquidated losses on a policy of 
insurance can be made the subject of a set- 
off. Thomson v. Redman, 2 Dowl., N.S. 
1028; 11 M. & W. 487. 


SETTLEMENT (MARRIAGE.) 


By settlement on the marriage of J. K., 
the younger, lands to which his father J. 
K., the elder, was entitled absolutely, were 
conveyed to trustees, upon trust to permit 
and suffer J. K., the elder, and his heirs 
and assigns, to take the rents until the 
death of J. K., the younger, then to secure 
a jointure of 300/. a year to the intended 
wife, notwithstanding J. K., the elder, might 
be living: then there was a power to raise 
4000/. for the younger children of the mar- 
riage, to be paid to the sons at twenty-one, 





and to the daughters at twenty-one, or 
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marriage,” if such respective times of pay-| &c., boats, oars, and appurtenances : Held, 
ment happen after the death J. K., the|not to pass the cargo of oil, &c. acquired 
younger, but if before, then within three | during the adventure. Bill of sale of a 
calendar months after the death of the said | ship, though absolute in its terms, may, 
J. K., the younger, and not before or sooner, | nothwithstanding the ship registry acts, be, 
unless with the consent of the said J. K.,| in equity, held a mortgage, it such appears 
the elder, if living, and if dead, of the said | to have been the real intention of the par- 
J. K., the younger. J. K., the elder, hav-| ties. A mortgagee out of possession of a 
ing died, and having devised the lands to| whaler is not entitled as against the mort- 
his son A., J. K., the younger, appointed | gagor or his assignee of the cargo, to an 
3960/. to a child who had attained twenty- | allowance for the use of the ship. Lang- 
one: Held, that the appointee, with J. K.’s| ton v. Horton, 5 Bea. 9. 
consent, could raise the portion in J. K.’s 
lifetime. Keily v. Keily, 2 C. & L. 334, TEES 
: Estates were devised to A. in fee, in 
: SHERIFF. trust to settle them on B. for life, remain- 
1. Before execution of a ca. sa. against | der to C. for life, without impeachment of 
defendant, and before any satisfaction or| waste, remainder to C.’s first and other sons 
compromise of the plaintiff’s claim, the de-| in tail. Soon after the testator’s death, 
fendant ruled the sheriff to return the writ.| A., with the consent of B. and C., cut 
Admitted that the defendant had no right | and sold some timber on the estates, which 
to rule the sheriff under these circum-| was going to decay, and invested the pro- 
stances. Daniels v. Gompertz, 2 G. & D.| ceeds in consols. Afterwards a suit was 
751. | instituted by C. against A. B., and C.’s in- 
2. A sheriff who has seized goods under | fant eldest son, in which the stock was or- 
a fi. fa., and disposed of them by appraise-| dered to be transferred into court. The 
ment and bill of sale, is not entitled to de-| vice chancellor of England having ascer- 
duct the expenses of the appraisement and | tained the circumstances under which the 
sale ;~the scale of fees framed under 7 W.| timber had been cut, ordered the dividends 
4, and 1 Vict. c. 55, applying to sales by| of the stock to be paid to B. for life; and 
auction only. Phillips v. Viscount Canter-| afterwards B. having died, the capital to 
bury, 11 M. & W. 619. be transferred to C. Waldo v. Waldo, 12 
3. The court of C. P. will not assent to| Sim. 107. 
an application on the part of the defendant, Sa 
cones a — — ty Pa ca. sa x ke ame. town ; 
issued against him, unless he shew some respass, de bonis asportatis, is main- 
special grounds for the application. Where | tainable by an administrator for a trespass 
a priviteged defendant was irregularly ar-| committed upon the goods of an intestate, 
rested upon a writ of ca. sa., and he paid | after his death, and before letters of admin- 
the amount endorsed on the writ (under | istration granted. Therefore where E. died 
protest,) in order to obtain his discharge, | in lodgings on the 29th of June, and on the 
and the court of C. P. subsequently order-| 29th of July, T., her sister, took possession 
ed the amount so paid to be refunded, but! of her property, but whilst she was remov- 
——— on no _— pe be brought | ing ~~ on ee nc S., 2 ber | 
or the false arrest, an e€ money was so| rent alleged to be due from K..’s landlord, 
refunded, and the defendant tendered a sum _and on the 29th of July administration was 
in satisfaction of the writ, which was re-| granted to T., it was held that T. was en- 
jected by the plaintiff as being insufficient, titled to maintain trespass for such seizure, 
and so the writ remained unexecuted, the &c., no rent being proved to be due to S. 
court discharged a side-bar rule obtained; The court of common pleas refused to 
by the defendant, calling upon the sheriff | grant a new trial, on the ground of sur- 
to return the writ. Williams v. Webb, 2) prise, upon an aflidavit, stating that the 
Dowl., N.S. 904: S.C. 2 Dowl., N.S. 660. | defendants had failed in proving rent to be 
due from C. to S., by reason of the non- 
wr. production of a written agreement in the 
Bill of sale of a whaler, then absent on | possession of the defendant S., but of the 
a fishing adventure, together with all masts, | existence of which the defendant’s attorney 
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was ignorant until the trial. 
Stallwood, 3 Dowl., N. S. 24. 


TROVER. 


Thorpe v. 


1. Trover for a chattel cannot be main- 
tained upon a demand and refusal to re-de- 
liver the chattel in the same good plight 
and condition in which it was when it came 
into the possession of the defendant ; for 
the refusal to re-deliver, in compliance 
with such a demand, is merely a refusal to 
re-deliver the chattel in its former plight, 
and not a refusal to deliver absolutely. 
Rushworth v. Taylor, 3 G. & D. 3; 25. 

2. Declaration in trover by assignees of 
a bankrupt stated that M. and H., the 
bankrupts, before their bankruptcy, were 
lawfully possessed of certain goods; that 
before the bankruptcy, they came to the 
possession of the defendants; and that the 
defendants, knowing the goods to belong to 
the plaintiffs, as assignees, after the bank- 
ruptcy, converted them. A separate com- 
mission issued against M. alone, on the 7th 
of November ; on the 8th, the goods were 
sold by the defendant, as sheriff; on the 
9th a joint commission issued against M. 
and H., under which the plaintiffs were 
appointed assignees, and the plaintiffs after- 
wards, and after the goods were delivered 
to the purchasers, demanded them of the 
defendants, who refused them: Held, Ist, 
that the sale, and not the demand and re- 
fusal, constituted the conversion; 2ndly, 
that the allegations of the declaration that 
the plaintiffs were possessed of the goods 
as assignees of both bankrupts, and that the 
defendants converted the goods after the 
bankruptcy, were not supported by the 
evidence. Edwards v. Hooper, 11 M. & 
W. 363. 


TRUSTEE. 


1. A trustee is bound not to do anything 
which can place him in a position incon- 
sistent with the interest of the trust, or 
which can have a tendency to interfere 
with his duty in discharging it. Neither 
the trustee nor his representative can be 
allowed to retain an advantage acquired in 
violation of this rule. A trust was created 
by a debtor for the benefit of creditors, and 
the trustee had the power to bind the 
debtor personally and heritably for the 
benefit of the trust. By the terms of the 


trust deed, the trustee was likewise re- 
quired to do all in his power to keep the 





residue of the trust estate as large as pos- 
sible for the debtor. The trustee pur- 
chased an annuity granted by the debtor, 
after the date of the trust deed. The trus- 
tee died. His representatives sought to 
enforce the annuity against the grantor. 
It was held, that they could not do so, and 
a decree of the court of sessions, affirmi 
their right, was reversed. Hamilton v. 
Wright. 9 Clark & F. 111. 

2. Real estate having been applied for a 
century and a half upon trusts, specified by 
will, a court of equity assumed the will to 
have created a trust, and that the heir of 
the testator became a trustee, and the heir 
not being known, the case was held to be 
within 11 Geo. 4, and 1 W. 4, c. 60. In 
re Bishop Gore’s Charities, 2 C. & L. 411. 

3. A trustee having power to vary trust 
funds, admitted he had sold out trust funds, 
but did not show how the produce had 
been invested: Held, on such an admis- 
sion, that he was liable to make good the 
fund. Meyer v. Montriou, 5 Bea. 146. 

4. A woman, who was sole trustee for 
sale of real property, married a man who 
absconded, and had not been heard of up 
to the hearing of the cause. The V. C. 
of England decreed a sale, and that the 
husband should be declared a trustee with- 
in the 11 Geo. 4, and 1 W. 4c. 60, s. 19; 
but declined to appoint a person to convey 
in his room, under the 8th section, on the 
ground that he was not the trustee “ last 
known to have been seized,” there being 
a joint seisin in him and his wife. Proof 
of search for a trustee under the 24th sec- 
tion of the stat. 11, Geo. 4, and 1 W. 4, c. 
60, may be given at the hearing of the 
cause by affidavit. Moore y. Vinten 12 Sim. 
161. 


VENDOR AND PURCHASER. 


1. Principles upon which a court of 
equity acts in suits to set aside deeds, on 
the ground of the intoxication of the grant- 
or. Semble, if a vendor, who has a right 
upon equitable grounds to impeach the 
sale, not only neglects to do so, but by the 
subsequent execution of other deeds, adopts 
the sale, and acts upon it as binding, he 
cannot afterwards impeach the title of 
equitable mortgagees, who subsequefitly 
to this act advanced their money bona fide, 
and without notice to the purchaser. Va- 
gle v. Baylor, 3 D. & W. 60. 

2. Where a life estate was sold under a 
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decree, and the tenant for life died subse- 
quently to the lodgment of the one-fourth 
of the purchase money, and the obtaining 
of the rule nisi, but prior to the confirma- 
tion of the sale: Held, that the contract 
was not complete until the sale was con- 
firmed by the order of the court, and that 
the purchaser was not bound to complete 
his purchase. Vincent v. Going, 3 D. & 
W. 75. 

3. A. being tenant in tail, executed a 
settlement in 1809, on the marriage of his 
eldest son B. with C., and thereby convey- 
ed his estates to trustees for a term of 100 
years to secure C.’s jointure on a contin- 
gency, then mentioned, and to secure an 
annuity for A.’s wife, and subject thereto, 
the lands to A. for life, remainder to trus- 
tees for 200 years, to secure a sum of 
3000/. A.’s two remaining children, T. and 
J., and subject thereto to B. for life; re- 
mainder to trustees for a term, to secure 
portions for his children, and subject there- 
to to his first and other sons successively 
in tail. B. was a party to this settlement, 
and entered on A.’s death; in 1811, on 
F.’s marriage, her share was, by a settle- 
ment to which A. and B. were parties, 
partly settled for her benefit, and partly 
assigned to her intended husband’s father, 
who subsequently assigned his interest 
over, and in 1823 these assignees filed a 
bill for the purpose of raising their charge. 
In 1834, a receiver was appointed, who 
continued in receipt of the rents from that 
time. Jn 1837, a decree on sequestration 
was obtained against B. & C. and their 
eldest son D., and in 1839 there was a de- 
cree for the sale of the 200 years’ term, | 
and by it all proper parties were directed | 
to join in the conveyance. 





In 1839, D., | 


Held, that the purchaser declining the of- 
fer of a case to law, was bound to accept 
the title, the settlement by A. in 1809 hay- 
ing been only voidable, and being binding 
on B., and having been sufficiently con- 
firmed by D., and that the judgments were 
not a lien on the term, and that C. was 
bound under the decree of 1839 to join in 
the conveyance, B.’s entry would, under 
the circumstances without clear evidence 
to the contrary, be considered to be in 
confirmation, not avoidance of the settle- 
ment. Massy v. Batwell, 2 C. & L. 413. 


4, A., in 1806, mortgaged the lands of 
G. to secure 1000/., and executed a colla- 
teral bond, upon which judgment was en- 
tered in Easter Term, 1806; A. in 1829, 
granted an annuity of 400/. to B., out of 
his lands of T.; A., by his will, devised the 
lands of T., subject to an annuity for his 
wife, and all his other property to trustees 
to sell; and “after paying all his just 
debts, to make an equal distribution there- 
of amongst his younger sons and daugh- 
ters.” <A. died in 1833; one of the trus- 
tees died in A’s lifetime, and the other 
renounced; in 1834. the head-rent of T. 
being in arrear to the amount of 850. Is. 
3d., and the landlord having brought ‘an 
ejectment, and marked judgment, B. paid 
off the arrear, and costs of the ejectment; 
the 1000/. judgment was not revived unti: 
1839; in January, 1840, B. died, having 
appointed C. his executrix; in February, 
1840, the wife and younger children of A., 
in pursuance of a previous contract with 
B., conveyed the lands of T. to C., haben- 
dum to her, her heirs and assigns, free from 
incumbrances created by A., except three 
judgments, one of which was the one above 
mentioned, and except the 400/. annuity; 











without the concurrence of B., executed a | the deed recited the contract with B., as 
disentailing deed; B. died in 1840, and | for sale, subject to the annuity merely, and 
subsequently in the same year D., by a/ there was a covenant for freedom from all 
deed, which recited the settlement of 1809, | incumbrances created by A.: Held, thai the 
and the trusts of the 200 years’ term, con- | sale being by the younger childrén only, 
veyed the lands in consideration of 27/. to | was only of the esiate subject to the debts, 
R. and his heirs. R. in Feb. 1841, con-| and that therefore C. was bound by the 
sented to join in.a conveyance to the pur- | 1000/. judgment, though as against a pur- 
chaser of the term. R. in 1842, conveyed | chaser, the 9 Geo. 4, c. 35, s 3, rendered 
the lands for 163/. to C., B.’s widow. it void as a judgment. Held also, that C., 
The 200 year’s term was, in Noy. 1841, | by purchasing the inheritance, had lost her 
soldyunder the decree, and the purchaser | priority over the judgment creditor in re- 
objected to the title on the ground that A.| spect of the head-rent. Semble, that inde- 
was tenant in tail in 1809, and that judg- pendently of the point on the will, the true 
ments had since that period been entered construction of the deed was, that the pur 
up against the several owners of the estate :' chaser was to be liable to the judgment 
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creditor, but that the grantors were to in- 
demnify him. Garnett v. Armstrong, 2 C. 
& L. 449. 

5. A. contracted to sell an estate; the 
contract was valid at his death, but the 
purchaser lost his right to a specific per- 
formance, by subsequent laches: Held, 
that the estate belonged to the next of kin, 
and not to the heir at law. Curre v. Bow- 
yer, 5 Bea. 6, n. 

6. A party to a suit, who was also a so- 
licitor, and had the conduct of a sale de- 
creed by the court, purchased at the sale 
under a feigned name. The V. C. of 
England, after the purchase had been con- 
firmed, ordered the estate to be again of- 
fered for sale, at the price at which the 
party had purchased it, and if there should 
be no higher bidder, the party to be held 
to his purchase. Sidney v. Ranger, 12 
Sim. 118. 

7. After the commencement of a treaty 
for the sale of an estate by A., and the 
purchase of it by B. A. agreed to give 
C. a mortgage on the estate, as a security 
for an antecedent debt, and notice of the 
agreement was given to the solicitors of 
B. The treaty for the sale afterwards 
ceased to be prosecuted for upwards of five 


years, during part of which time the suit | 


of an adverse claimant of the estate was 
pending; A. then died, and B. purchased 
the estate at a lower price from the heir 
and devisee of A. B. conveyed the estate 
in mortgage to D. 


ment of the treaty with A., until the final 


purchase of the estate, and for D. in the | 
business of the mortgage: Held, under the | 


circumstances of the case, that B. and D. 
had, through their solicitors, constructive 
notice of the agreement with C., and that 
the estate in their hands was subject to the 
lien of C. for the amount agreed to be se- 
cured by the proposed mortgage. Fuller v. 
Benett, 2 Hare, 394. 

8. An agreement to sell land, not ex- 
pressing what interest in it, is construed to 





of a contract for the sale of an estate, 
where the consideration is uncertain (as a 
life annuity,) if such consideration be 
greatly inadequate ; but a difference of 7 
or 8 per cent. is not such inadequacy. 
Separation of the costs occasioned by a de- 
fence, founded on a statement of fact, dis- 
proved by the evidence. Bower v. Cooper, 
2 Hare, 408. 

9. To entitle the purchaser to maintain 
an action for money had and received to 
recover back a deposit paid on a contract 
for the sale of goods, there must be either 
an agreement to rescind, or circumstances 
upon which a special action for a breach 
of the contract would lie. itt v. Cassa- 
net, 5 Scott, N. S. 902. 

10. The plaintiff, an auctioneer, was em- 
ployed to sell certain lands of the two de- 
fendants. One of the defendants, without 
the plaintiff’s knowledge, employed H. to 
bid for one of the lots, in order to raise the 
price, and the plaintiff knocked down the 
lotto H. The plaintiff then sold two other 
lots belonging to different persons, and at 
the close of the entire day’s sale, demanded 





| pay it. 





mean the whole interest of the vendor in 
the land. 
for an annuity for the life of the vendor, to | 
be a charge on the land, and to be paid | 
quarterly, entitles the vendor not only to 
the security of the charge, but to the cov- 
enant of the purchaser for the payment of | 
the annuity. A court of equity may not 
perhaps enforce the specific performance 





the auction duty from H., who refused to 
The conditions of sale stated that 
the auction duty was to be paid by the 
purchaser “immediately after the sale: 
Held, Ist, that in an action by the auc- 
tioneer against the defendants for the 
amount of the auction duty, H. was to be 


‘considered as the highest bidder; 2ndly, 
The same solicitors | 
were concerned for B. from the commence- | 


That there was a valid demand of the duty 
from H. Willson v. Carey, 11M. & W. 
368. 

11. The plaintifls, merchants at Dieppe, 
sold to the defendant, a merchant at Wis- 
bech, in Cambridgeshire, a quantity of oil 
cake, which was delivered to the defendant 
there in December, 1041, and paid for by 
him. The defendant afterwards, conceiv- 
ing that the cargo did not answer the sam- 
ple, landed a portion of it for the purpose 
of examination, and subsequently landed 
the whole, stored it in a public warehouse, 
and wrote to the plaintifis, informing them 


that it lay there at their risk and costs, and 
An agreement to purchase land | requiring them to take it back, which the 


plaintiffs refused to do. After some cor- 
respondence, the defendant, in May, 1842, 
gave the plaintiffs notice that the cargo 
was lying at the warehouse at their dispo- 
sal, and that if no directions were given 
by them, it would be sold, and the pro- 
ceeds applied in part payment of the de- 
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fendant’s damages. ‘The plaintiff answered | 


tion of the defendant, on the usual affidavit, 


that they considered the transaction at an | it was changed to Berks, and the cause 
end; and demanded payment of the price. | stood for trial at the assizes for the county, 


The defendant thereupon offered the cargo | 


but owing to the pressure of business, it 


for sale in his own name, and in July sold| was made a remanet, and thereupon, on 
it in his own name to a third party: Held,!the application of the plaintiff on a sug- 
that these facts sufficiently shewed an ac-| gestion that a material witness on his be- 


ceptance of the goods by the defendant, 
after which he could not treat the contract 
as rescinded ; that he was not to be con- 
sidered an agent of the plaintiffs from ne- 
cessity, to dispose of the goods; and that 
he could not, in an action against him for 
the price, set-off the money paid by him 
to the plaintiffs, as money received by them 
to his use. Chapman v. Morton, 11 M. & 
W, 534. 


VENUE. 


Where the venue in an action was origi- 
nally laid in Bristol, but upon the applica- 





half was in an infirm state of health, and 
not likely to live to the next assizes, the 
venue was again changed to Middlesex, 
the plaintiff being directed to pay all extra 
costs incurred by the defendant, in conse- 
quence of the change, and the plaintiff’s 
witness died before any trial could be had, 
the Court of C. P., upon the motion of the 
defendant, directed the venue to be re- 
stored to Berks, but refused to do so, other- 
wise than upon the terms that the defen. 
dant should pay to the plaintiff any costs 
occasioned _by this renewal. Webb vy. 
Bulkeley, 2 Dow1., N.S. 900. 


END OF PART TWO. 
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PART III. 





EXPLANATION OF REFERENCES, &c. 


Abbreviation. 


Clark and F. - - 


- Clark and Finelly . - 


Reporter. Court. 


- House of Lords 


Moore - - - Moore - - - - - Privy Council 

Curt. - - - -Curteis” - - - - - Ecclesiastical 

M.andC. - - . Mylne and Craig ee 

Ph. - - - - Turner and Philips ¢ 7 - Lord Chancellor 

G. B: - - - Adolphus and Ellis, N. S. 2 = ’ 

G. and D. - - - Gale and Davison 5 - Queen’s Bench 

D.and W. - = - - Drury and Warren 2 ° : 

o ake : : - Connor and Lawson § - Lord Chancellor (Ireland) 
Bea. - . - . Beavan - - - - - Master of the Rolls 

Sim. - - - - Simons - - - - - Vice Chancellor of England 
Y. and C., N.S. - . Younge and Collyer, N.S. - - V. C. Knight Bruce 

Hare - - - - Hare - - - - - V.C. Wigram 

M.andG. - - - Manning and Granger 2 


- Common Pleas 


Scott, N. S. - - - Scott, N. S. 

M.and W. - - - Meeson and Welsby - -  Excheque of Pleas 

Dowl., N. S. - + - Dowling, N.S. - - - - Practice Courts 

Cor, and M. - - - Carrington and Marshman -  Nisi Pruis 
222. 


ACCOUNT. 


The master of the rolls refused to open 
accounts, though of a general and summary 
nature, not containing the items, and which | 
had been rendered by a surviving partner ' 
to the representatives of a deceased partner, 
and had remained unquestioned for twenty- 
two years, but directed an account limited 
to the subsequent receipts of the surviving 
partner, which it was admitted had taken 
place. Scott v. Milne, 5 Bea. 215, 





= ACCUMULATION. 


Testator devised his estate at E. to trus- 
tees, upon trust to apply the rents for the 
maintenance and support of B. till she 
should attain the age of twenty-five years, 
or marry with consent, and to lay out the 
surplus of such rents in government secu- 
rities, that the same might accumulate for 
the uses and purposes of his will; and 
from and after the said B. should attain 
twenty-five, or marry with consent, then to 
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pay her the whole of the rents for her life ; 
and after her decease, upon trust for her 
children. The testator then gave his es- 
tate at I. to the same trustees, upon trust, 
in case the said B. should live to attain 
twenty-five, or marry with such consent as 
aforesaid, to permit her to occupy, and en- 
joy, and receive the rents of that estate for 
her life ; and after her decease, upon trust 
for her children, in the manner before men- 
tioned. Provided that, in case B. should 
marry without consent, the testator re- 
voked all the devises and bequests in favor 
of her and her issue. All the residue of 
his real and personal estate, and likewise 
his estate and premises thereinbefore de- 
vised for the benefit of B. in case she 
should die under twenty-five unmarried, 
and without issue, the testator devised and 
bequeathed to the trustees, in trust for X., 
Y. and Z. OB. attained twenty-five, and 
married with consent. 
of the testator and her attaining twenty- 
five there was an accumulation of the sur- 
plus rents of the E. estate, after providing 
for her maintenance, and an accumulation 
of the rents of the I. estate: Held, that 
she was entitled for her life to the income 
of the former accumulation, and absolute- 
ly entitled to the latter accumulation. — 
Greene vy. Potter 2 Y. & C. N.S. 517. 


ACQUIESCENCE. 


Distinction between the effect of acqui- 
escence upon a motion for an injunction 
and on a demurrer. In the former case 
acquiescence merely prevents the special 
protection by injunction, but in the latter 
it must be such as to dissentile the plaintiff 


to any relief whatever. Gordon v. The 
Cheltenham and Great Western Union 
Railway Company, 5 Bea. 229. 


ACTION, 


The mere delivery of goods by A. to B. 
will not support an action, at the suit of 
A. for goods sold and delivered, where it 
appears that A. was to pay B. a commis- 
sion upon the sale of the goods to B. Mil- 
ler vy. Newman, 4 M. & G. 646. 


ADMINISTRATION. 


1. Administration granted to the brother 
of an intestate in preference to the widow, 
Chappell v. Chappell, 3 Curt. 429. 


2. One of two joint administrators hay- 


Between the deatl 





ing become imbecile, and incapable of act- 
ing: Ordered, that the joint letters of ad- 
ministration (brought into the registry) be 
revoked, and special letters of administra- 
tion granted to the same administrator. — 
In the goods of Margaret Newton, deceas- 
ed, 3 Curt. 428. 

3. The executor named in a holograph 
will, of a Scotchman by birth, but holding 
a commission in the military service of the 

“ast India Company, was cited in the Pre- 
rogative Court to prove the will, or show 
cause why administration should not be 
granted to the efiects of the deceased as 
dead intestate ; protest to appearing to such 
citation, by reason that confirmation had 
been granted of such will by a court in Scot- 
land,a competent forum: Overruled. The 
domicile of origin does not revive until an 
acquired domicile is finally abandoned. A 
native Scotchman, having by employment 
in the military service of the East India 
Company, acquired a domicile in India :— 
Held, that by his return to Scotland animo 
manendi, his original domicile did not re- 
vive, the party still holding his commission, 
and being liable to be called upon to return 
to India ; and intending to return, if called 
upon todoso. Craigie v. Lewin, 3 Curt. 
435. 

4. Administration with a will annexed, 
granted to the joint nominees of two chari- 
table institutions, to whom legacies, expec- 
tant on life interests, had been bequeathed ; 
but limited to a fund appropriated for pay- 
ment of the legacies. The parties entitled 
toa general grant having been cited, and 
not appearing. In the goods of Susannah 
Biou, deceased; The School for the indi- 
gent Blind, and the Westminster Hospital y. 
Flack, 3 Curt, 739. 

5. A party to whom letters of adminis- 
tration have been granted as the attorney 
of the person entitled to the grant, and for 
the use and benefit of such person, is lia- 
ble to be sued in respect of the estate by 
the parties beneficially interested in it, in 
the same way as if he had obtained letters 
of administration in hisownright. Cham- 
bers v. Bicknell, 2 Hare, 536. 

AGREEMENT. 

1. Assumpsit for work and labor as an at- 
torney ; to which the defendant pleaded a 
special plea, that the work was done in 
pursuance of an agreement, and under cir- 
cumstances which amounted to mainte- 
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nance. At the trial, it appeared that the 
lands in the parish of T. consisted of old 
and new enclosures, the former of which 
had ‘always been exempted from payment 
of tithes in kind, there being paid instead a 
certain sum, varying in amount, for each of 
fhe several farms; whereas, for the new 
enclosures, tithes in kind were paid, or a 
composition in lieu of tithes entered into ; 
that in 1832 the. principal, &c. of Jesus 
College, the patrons of the living, and les- 
sees of the tithes, having given notice to 
the tenants and proprietors of the old en- 
closures to set out their tithes in kind, a 
meeting of the proprietors in consequence 
took place, at which it was resolved “ that 
the proprietors do resist the claim of the 
college, and support the present moduses ; 
and that the expenses incurred in such pro- 
ceedings shall be borne and paid by the 
proprietors, in proportion to the value of 
their estates; and that Messrs. F. (the 
plaintiff) and W. be requested to take such 
steps as may be considered necessary.” 
This resolution was signed by the defend- 
ant and six other proprietors of land in the 


parish. At the time of entering into this 


agreement, it was uncertain whether the 
college would proceed by one or several 
bills in equity: but nine bills were subse- 
quently filed, and seven issues-were direct- 
ed against the occupiers of the different 
farms. Held, that this agreement was not 
illegal, and did not amount to maintenance, 
since the proprietors had reasonable grounds 
to believe that they had a common inter- 
est in proving the lands to be ancient in- 
closures. Lindon vy. Parker, 11 M. & W. 
675. 

2. A declaration alleged that the plain- 
tiff recovered a judgment against R. S., 
and sued out thereon a ca.sa., directed to 
the sheriff of Middlesex: that the sheriff, 
by virtue thereof, duly took and arrested 
R. S. by his body, and that whilst R. S. 
was so in custody, in consideration that the 
plaintiff would procure the release of R. 
S. from and out of the said custody under 
the said writ, on payment of poundage and 


Officers’ fees, the defendant promised the 
‘plaintiff to pay the amount of the debt in 


a manner specified. The following agree- 
ment entitled in the action between the 
plaintiff and R. S. was produced in evi- 
dence: “In consideration of your having 
released R. S. from custody, I hereby en- 
gage, within one month from this date, to 





pay you, &c.” Atthe time the agreement 
was given, the plaintiff gave to the sheriff 
an order for the discharge ,of R. S., upon 
payment of poundage, &c. The poundage 
was paid, but R. S. was detained in custo- 
dy at the suit of other parties, but he was 
afterwards released on the ground of his 
having privilege of parliament. The ve- 
nue in the original action was in Kent, and 
the ca. sa. issued into Middlesex without a 
previous writ. Held, Ist, that there was 
no variance between the contract proved 
and that stated in the declaration. 2nd, 
that the contract was not one required to 
be in writing under the statute of frauds. 
3rd, that the allegation, that the sheriff had 
“duly” arrested the defendant did not 
mean that R. S. was in custody, so that he 
could not be discharged without the defen- 
dant’s consent, but that the sheriff had duly 
acted under the writ, and was not a tres- 
passer. Butcher vy. Steuart, 3 Dowl, N.S. 
308. 


APPOINTMENT. 


The authorities as to a power being 
merely a power of selection do not apply 
to cases where the property to be appoint- 
ed is personality. Semble. Even in the 
case of real estates, where there is no pow- 
er to give a fee, the donee can give a less 
estate, at least where the words “ shares 
and proportions” are used. A testator hav- 
ing, by his will, charged 6,000/. on his es- 
tate, and directed the same to be paid to 
and among such of his younger children in 
such shares and proportions as his wife 
should appoint, and the wife having, by her 
will, directed R., the inheritor, to “give 3 
of the 6,000/. I wish to have given to the 
two elder girls,” it was held that the ap- 
pointees took as tenants in common, and 
not as joint tenants, and that the remaining 
3,000/. went among all the objects of the 
power equally. The appointor might, by 
showing such an intention, have made the 
appointees joint tenants, or excluded them 
from a share of the residue. Had there 
not been any appointment, the children 
would, semble, have taken in default of ap- ~ 
pointment, and as tenants in common. Al- . 
loway vy. Alloway, 2 C. & L. 509. ‘ 


ARBITRATION. 
Where a cause only was referred to an 
arbitrator, in which the plaintiff claimed 
by his particulars of demand upon the bal- 
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ance of an account a sum of 34/. 17s. 4d., 
and the defendant paid into court the sum 
of 9/. 3s. 3d., but the arbitrator, upon a 
supposition that he was entitled to settle 
all matters in difference between the par- 
ties, awarded to the plaintiff the sum of 
331. 7s. 10d., the Court of Queen’s Bench 
set aside the award, upon the ground that 
the arbitrator had exceeded his authority. 
Atkinson v. Jones, 3 Dowl. N. S. 225. 


ARSON. 


If A. counsel and encourage B. to set 
fire to a malt-house, and B. attempt to set 
it on fire, both may be jointly indicted as 
pricipals for the misdemeanor of attempt- 
ing to set the malt-house on fire, although 
A. was not present at the time of the at- 
tempt. Reg. vy. Clayton, 1 C. & K. 128. 


ASSETS (ADMINISTRATION OF.) 


1. Part of residuary estate settled on one 
for life, with remainder to her issue, con- 
sisted of life annuities and policies on the 
lives for securing the principal money.— 
The Master of the Rolls, seeing it for the 
benefit of all parties, refrained from order- 
ing a sale, but directed the policies to be 
kept up, so as to secure the principal, and 
that the surplus annuities should be paid to 
the tenant for life. Glengall v. Barnard, 
5 Bea. 245; S. C. 1 Keen, 771. 

2. A., by his marriage settlement, after 
reciting that he was seized in fee of certain 
estates, subject to mortgage debts, the 
amount of which was mentioned, and 
which he had contracted, settled the es- 
tates, subject expressly to the debts, on 
himself for life, remainder to secure a 
jointure for his intended wife, remainder to 
the first and other sons of the marriage in 
tail male, remainder to himself in fee, and 
covenanted for the title, excepting the 
debts: and he reserved to himself power 
to raise 10,000/. by mortgage of the estates, 
the mortgage to be made redeemable by 
the person for the time being entitled to the 
freehold or inheritance. A. exercised the 
power, reserving the equity of redemption 
to himself, his heirs, executors, &c., or the 
person for the time being entitled as afore- 
said, and covenanted for payment of the 
mortgage-money. He then died without 
issue, having by his will charged his real 
and personal estate with his debts, and be- 
queathed the residue of his personal estate, 


after payments of his debts, to B., and hav- 





ing devised his remainder in fee expectant 
on the failure of his issue male to his broth- 
er and his brother’s sons in strict settle- 
ment: Held, that they were not entitled to 
have his personal estate applied to exone- 
rate the devised estates from any of the 
mortgage debts. Jbbeison vy. Ibbetson, 12 
Sim. 206. 


ASSUMPSIT. 


A declaration in assumpsit stated, “ that 
the defendant and J. S., by a certain pro- 
mise in writing, promised the plaintiffs in 
the words and figures following, that is to 
say, &c. It then set out a joint and seve- 
ral guarantee, in he verba. Held, on spe- 
cial demurrer, that it was no objection to 
the declaration that it appeared that an- 
other contracting party was notsued. Held, 
also, that the mode of stating the promise 
was sufficient. Morrison v. Trenchard, 4 
M. & G. 709. 


ATTORNEY. 


1. In a suit for taking a partnership ac- 
count between solicitors, the plaintiff is en- 
titled to the discovery and production, in 
the usual way, of papers material to the- 
account, although such papers relate to 
professional business transacted for their 
clients:—Semble. Brown vy. Perkins, 2 
Hare, 540. 

2. Where a party has employed, as his 
solicitors in a cause, a firm of two solici- 
tors in partnership, the retirement from 
the business of one of such partners, under 
an arrangement with the other, operates as 
a discharge of the client by the solicitors, 
and the client is thereupon entitled to re- 
quire that the papers in the cause necessa- 
ry for its prosecution shall be delivered up 
to his new solicitor, upon the usual under- 
taking for saving the lien of the discharged 
solicitors. Griffiths vy. Griffiths, 2 Hare, 
587. 

AWARD. 

1. By articles of agreement, reciting that 
differences had arisen between the assign- 
ees of a bankrupt and B. relative to a cer- 
tain transaction for the sale of goods by 
the bankrupt to a third person, for which 
certain bills had been drawn by the bank- 
rupt, and accepted by the purchaser, and 
passed by the bankrupt to B., and as to the 
nature and circumstances of and attending 
such transactions and bills, it was agreed 
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that the same, and all matters in question 
touching or concerning or in any wise re- 
lating thereto, should be referred to an ar- 
bitrator. The arbitrator awarded that the 
pills and moneys thereby secured were the 
‘ property of the assignees, and that the said 
bills and moneys should be forthwith deliv- 
_ered and paid to them; and in case B. 
should have received the whole or any 
part of the money secured by the bills, he 
should pay it over to the assignees, with 
interest at the rate of 3 per cent. per an- 
num, to be computed from the times when 
such payments might have been received 
by B., until the actual payment to the as- 
signees. Held, that the submission author- 
ised the arbitrator to award upon the mat- 
ter contained in the latter part of the award, 
that such part of the award was uncertain 
and inconclusive, and could not be rejected, 
and that the award must be set aside. Jn 
re Marshall, 3 G. & D. 253. 


2. The plaintiff declared in assumpsit, | 


and the damages laid in the declaration 
amounted to 700/.; the defendant pleaded 
several pleas, and before issue was joined, 


the cause and all matters in difference were | 


referred by submission to arbitration. The 
arbitrator made his award thus :—“‘I do 
award that the plaintiff is entitled to judg- 
ment on the whole declaration in the cause, 
and that judgment be entered up accord- 


ingly for the said plaintiff; and I do award | 


that the said defendant shall pay to the 


come to the hands of other bankers. The 
second bankers remit to the first the checks 
in a printed circuiar, desiring the amount 
of them to be paid to the London corres- 
pondents of the second bankers. Notwith- 
standing this circular, the custom between 
the bankers is to pay one another’s checks, 
so far as circumstances permit, by remit- 
tances of notes of the bankers sending the 
checks directly to those bankers, the under- 
standing being, however, that the checks 
should be paid on the day on which they 
are received, or the day following, either 
by such remittances, or by remittances ac- 
cording to the directions of the circular— 
The first bankers give the second credit in 
their books for the amount of the checks, 
but become bankrupt three days after re- 
ceiving them, and without having made 
jany payment or remittance in respect of 
them, knowing at the time of receiving the 
checks that bankruptcy was inevitable.— 
The assignees obtain payment from the cus- 
| tomers of the full amount of the checks. 
| Held, that the second bankers were entitled 
| to payment in full of the same amount out 
|of the bankrupt’s estate. Lx parte Cole, 
\in re Wise, 3 M. D. & De G. 189. 





BIGAMY. 


| 1. A., a married woman, in the lifetime 
| of her husband married B. who was a wi- 
dower. B. having been the husband of 
| A.’s deceased sister. Held, that this was 


| 
| 
| 





plaintiff, &c., the sum of 5/, 2s. 8d., which | bigamy in A. and that the circumstance, 
I find to be due and owing to the plaintiff | that the marriage of A. and B. would Fave 
on the balance of all accounts and transac-| been wholly void under the statute 5 & 6 
tions between them.” Held, that the award | W. 4, c. 54,s. 2, even if A. had been an 
was bad for uncertainty, for not awarding | unmarried person, made no difference.— 
to what amount the plaintiff was entitled | Held, also, that, if B. knew at the time of 
to recover in respect of the action, so that) his marriage with A. that she was a mar- 
it might be ascertained whether the costs | ried woman, he might be convicted of the 
should be taxed on the higher or lower felony of counselling A. to commit biga- 
scale. The affidavit of the defendant ver-| my. Reg. v. Brawn, 1 C. & K. 144. 
ifying the copy of the award on which the | “9. On an indictment for bigamy, the first 
motion was made, stated that “the paper) marriage may be proved by the admissions 
writing (produced) was, on the 29th of | of the prisoner ; and it is for the jury to de- 
April, delivered by the arbitrator person-| termine whether what he said was an ad- 
ally into the hands of this deponent, as a! mission that he had been legally married 
copy of the award made by him in this! according to the law of the country where 
, case.” Held, sufficient. Lund vy. Hudson, | the marriage was solemnized. Reg. v. Si- 
3 Dowl, N. S. 236. monsto, 1 C. & K. 164. 


BANKER. BILL OF EXCHANGE AND PROMISSORY 
NOTE. 


Customers draw checks on their bankers, ‘ 
with whom their accounts are already over-|_ 1. M. employed R. & Co., bankers in 
drawn, and pay away the checks, which | Edinburgh, to o!tain for him payment of a 
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bill drawn on a person resident at Calcutta. | Stockman v. Parr, 11 M. & W. 809. 
R. and Co. accepted the employment, and| 4. To prove notice of dishonor of a bill 
wrote promising to credit him with the mo-| of exchange for 53/., dated Dec. 19, 1842, 
ney when received. R. and Co. transmit-| evidence was given that a letter was sent 
ted the bill in the usual course of business | to the defendant asking payment of 53/. 6s. 
to C. and Co. of London, and by them it | 6d., “due on your dishonored note, dated 
was forwarded to India, where it was duly | 19th Dec. last,” (1842) Held, to be a 
paid. R. and Co. wrote to M. announcing | sufficient notice of hishcnor, although’ the 
the fact of its payment, but never actually | instrument dishonored was a bill, and nota 
credited him in their books with the | note, and was for 53/., and not 53/. 6s. 6d., 
amount. The house in India failed. Held, | unless it appeared that there was some oth- 
that R. and Co. were the agents of M. to|er instrument to which the notice could 
obtain payment of the bill: that payment | apply, and that the proof of the existence 
having been actually made, they became | of such other instrument lay on the defen- 
ipso facto liable to him for the amount re-|dant. Stockman v. Parr, 1. C. & K. 41. 
ceived ; and that he could not be called on| 5. A paper writing in the following form: 
to suffer any loss occosioned by the con-|‘‘On demand I promise to pay to W. S. 
duct of their sub-agents; as between whom | the sum of 50/. in consideration of forego- 
and himself no privity existed. Mackersy | ing and forbearing an action at law in the 
vy. Ramsays, 3 Clark & F. 818. Court of Queen’s Bench, for damages as- 
2. In assumpsit by the drawer against | certained, by consent, to amount to that 
the acceptor of a bill of exchange, the de- | sum, by reason of the injury sustained by 
fendant pleaded that at the time of the ac- | his wife, in respect of my liability for non- 
ceptance he was a bankrupt, and indebted | repair of a footway, in the parish of S— 
to the plaintiff in a certain sum, which} (Signed) T. J.” is a promissory note.— 
debt was proveable by the plaintiff under | Shenton v. James, 1 C. & F. 136. 
the fiat, and was barred by the defendant’s| 6. A bill directed in blank may be ac- 
certificate, since obtained, and that the de-| cepted by anybody, and be a good bill; 
fendant accepted the bill as part payment | but, if directed to a particular person, it 
of the debt due to the plaintiff in conside-| cannot be accepted by any other person, 
ration that the plaintiff would prove his|except for honor. Davis vy. Clark, 1 C & 











debt under the fiat. Replication, that the 
defendant did not accept the bill by way 
of part payment of any debt proveable un- 
der the fiat modo et forma. Issue thereon. 


Helé@, that the defendant could not give | 


secondary evidence of the bill to show that 
it was accepted under the circumstances 
alleged, without a notice to produce.— 
Goodered v. Armour, 3 G. & D. 206. 

3. In an action by the endorsee against 
the drawer of a bill of exchange for 53/., 
the charges for noting, &c. being 6s. 6d., 
the following notice of dishonor was given : 
*¢ We are instructed by H. S. (the plaintiff) 
to apply to you for payment of the under- 
mentioned sum, and to acquaint you, that, 
unless the same, together with 5s. the cost 
of this application, be paid at &c., on &c., 
legal proceedings will be commenced 
against you to enforce payment thereof 
without further application.” The follow- 
ing was the memorandum at the foot of the 
letter: “¢53/. 6s. 6d. due on your dishon- 
ored note, dated the 19th of Dec. last ; 5s. 
costs of letter. 53/. 11s. 6d.” Held, that 
the notice of dishonor was sufficient.— 


Ew 8 

7. Where short bills had been deposited 
with country bankers, and had been by 
|them indorsed to their agents in London, 
| who had a lien upon them for advances to 
the country bankers: Held, on the the 
bankruptcy of the country bankers, that 
\the proceeds of the bills, after satisfying 
ithe lien of the London bankers, ought to 
be distributed rateably among the deposi- 
|tors of the short bills. La parte Froggatt, 
\in re Parker, 3 M. D. & De G. 322. 





CONSPIRACY. 

The public, who go to the theatre, have 
a right to express their free and unbiassed 
opinions of the merits of the performers 
who appear upon the stage; but parties 
have no right to go to a theatre, by a pre- 
concerted plan, to make such noise that an 
actor, without any judgment being formed 
of his performance, should be driven from 
the stage; and if two persons are shown 
to have laid a pre-concerted plan to deprive 
a person who comes out as an actor, of the 
benefits which he expected to result from 
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his appearance on the stage, they are lia- 
ble in an action for a conspiracy. In an 
action for a conspiracy to hiss an actor, the 
defendants cannot, under the general issue, 
give in evidence libels published by the 
plaintiff, with a view of showing that the 
plaintiff was hissed on account of those li- 
bels, and not by reason of any conspiracy 
of the defendants. In an action for a con- 
spiracy the defendants pleaded the general 
issue, and also a special plea of justification, 
which plea was demurred to, and held bad 
by the court, who gave judgment on it for 
the plaintiff, and the award of venire was 
as well to try the issue joined “as to in- 
quire what damages the said plaintiff hath 
sustained on occasion of the premises 
whereof the court hath given judgment for 
the said plaintiff.’ Held, that on the trial 
at Nisi Prius, the defendant’s counsel, in 
addressing the jury, had a right to refer to 
the allegations contained in the special 
plea, and to comment uponthem. Grego- 
ry v. The Duke of Brunswick, 1 C. & K. 
24. 


CONTRACT. 


A. being entitled to certain lands in fee, 
granted annuities out of them to B. to se- 
cure money advanced by him. A. subse- 
quently agreed to sell the lands to C. in or- 
der to redeem with the purchase money a 
leasehold interest which was under eviction, 
representing to him that B. would join in 
the conveyance. <A. executed the convey- 
ance to C. but he refused to allow A. to 
get the purchase money till B. would dis- 
charge the land of annuities, which B. re- 
fused todo. A. subsequently sold the lands 
to B. who had notice of the prior deed.— 
On a bill filed by C. to set aside the sale to 
B., Held, that A. had a right to treat the 
contract as incomplete, and to sell to an- 
other. Held, also, that C. could not im- 
peach the consideration given for the annu- 
ities. Leader y. Ahearne, 2 C. & L. 535. 


COPYRIGHT. 


The proprietor of a book, whose copy- 
right has been invaded by the printing of a 
similar work, and who is entitled to an in- 
junction to restrain the printing and sale 
of the unlawful work, is not, under the 
stat. 54 Geo. 3, c. 156, s. 4, entitled to an 
order for the delivery up of the illegal co- 
pies—if the book, the copyright of which 
has been infringed, was not composed, and 








entered according to the statutes, at the 
time the illegal copies were printed. Sem- 
ble, there is no common law right in the 
author or proprietor of a book which is pi- 
rated, to the delivery up of the illegal work ; 
and, therefore, if such relief is given in 
equity, it must be under the provisions of 
the statutes for the protection of literary 
property. Whether the copies of the ille- 
gal work would in any case be ordered to 
be delivered up in a suit to which the per- 
son at whose expense and on whose ac- 
count they had been printed was not a par- 
ty. Quere, Whether a court of equity is 
a court of record within the meaning of the 
statutes, 41 Geo. 3, c. 107, s. 1, or 54 Geo. 
3, ¢. 156,s.4. Quere. Where a defend- 
ant, having rendered himself liable to be 
sued, and being sued, offers to submit to all 
the relief to which the plaintiff is entitled, 
a court of equity will not give the plaintiff 
his costs of the subsequeut prosecution of 
the suit. A plaintiff who is entitled to 
have an account taken of profits unlawful- 
ly made by the defendant, is not bound to 
accept the statement of the account on af- 
fidavit instead of by answer, but may call 
for an answer from the defendant, without 
therefore disentitling himself to the costs 
in respect of the answer, although he after- 
wards waives the account. Colburn v. 
Simms, 2 Hare, 543. 


COVENANT. 


A., on the marriage of his son B., set- 
tled, among other estates, one of which he 
had been but was not then in possession, 
and as to which he was then in litigation, 
and to which he was ultimately declared 
not to be entitled, by the settlement he 
covenanted generally with F., the lady’s 
father, for title to all the lands, and he and 
B. entered into with the trustees the ordi- 
nary qualified covenants ; by the settlement 
it was provided that if A. should purchase 
the head rents and inheritance of any of 
the settled estates which were held for 
lives, that his purchase should be subject 
to the trusts of the settlement, but that he 
should have power to charge with the pur- 
chase-money the estate so purchased; A. 
did so purchase, and charged the estate 
with the purchase-money in favor of his 
daughter D. without consideration. Held, 
that this appointment was as valid against 
A.’s general creditors as the settlement of 
any other part of his property would have 
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bill drawn on a person resident at Calcutta. | Stockman v. Parr, 11 M. & W. 809. 

R. and Co. accepted the employment, and| 4. To prove notice of dishonor of a bill 
wrote promising to credit him with the mo-| of exchange for 53/., dated Dec. 19, 1842, 
ney when received. R. and Co. transmit- | evidence was given that a letter was sent 
ted the bill in the usual course of business | to the defendant asking payment of 53/. 6s. 
to C. and Co. of London, and by them it | 6d., “due on your dish onored note, dated 
was forwarded to India, w hove it was duly | 19th Dec. last,” (1842) Held, to be a 
paid. R. and Co. wrote to M. announcing | 





| sufficient notice of hishonor, although the 
the fact of its payment, but never actually | instrument dishonored was a bill, and nota 
credited him in their books with the | note, and was for 53/.,and not 53/. 6s. 6d., 
amount. The house in India failed. Held, | unless it appeared that there was some oth- 
that R. and Co. were the agents of M. to|er instrument to which the notice could 
obtain payment of the bill: that payment] apply, and that the proof of the existence 
having been actually made, they became | of such other instrument lay on the defen- 
ipso facto liable to him for the amount re-|dant. Stockman v. Parr, 1. C. & K. 41. 
ceived ; and that he could not be called on} 5. A paper writing in the following form: 
to suffer any loss occosioned by the con-|‘‘On demand I promise to pay to W. S. 
duct of their sub-agents; as between whom | the sum of 50/. in consideration of forego- 
and himself no privity existed. Mackersy | ing and forbearing an action at law in the 
vy. Ramsays, 3 Clark & F. 818. Court of Queen’s Bench, for damages as- 
2. In assumpsit by the drawer against | certained, by consent, to amount to that 
the acceptor of a bill of exchange, the de- | sum, by reason of the injury sustained by 
fendant pleaded that at the time “of the ac- |his wife, in respect of my liability for non- 
ceptance he was a bankrupt, and indebted | repair of a footway, in the parish of S— 
to the plaintiff in a certain sum, which | | (Signed) T. J.” is a promissory note.— 
debt was proveable by the plaintiff under | Shenton v. James, 1 C. & F. 136. 
the fiat, and was barred by the defendant’s| 6. A bill directed in blank may be ac- 


| , 
certificate, since obtained, and that the de-|cepted by anybody, and be a good bill; 


fendant accepted the bill as part payment | but, if directed to a particular person, it 
of the debt due to the plaintiff in conside- | cannot be accepted by any other person, 
ration that the plaintiff would prove his|except for honor. Davis v. Clark, 1 C & 
debt under the fiat. Replication, that the ; K. 177. 
defendant did not accept the bill by way| 7. Where short bills had been deposited 
of part payment of any debt proveable un-| with country bankers, and had been by 
der the fiat modo et forma. Issue thereon. | them indorsed to their agents in London, 
Helé@, that the defendant could not give | who had a lien upon them for advances to 
secondary evidence of the bill to show that | |the country bankers: Held, on the the 
it was accepted under the circumstances | bankruptcy of the country bankers, that 
alleged, without a notice to produce—j|the proceeds of the bills, after satisfying 
Goodered v. Armour, 3 G. & D. 206. | the lien of the London bankers, ought to 
3. In an action by the endorsee ognint be distributed rateably among the de »posi- 
the drawer of a bill of exchange for 53/.,| tors of the short bills. Lx parte Froggatt, 
the charges for noting, &c. being 6s. 6d., | in re Parker, 3 M. D. & De G. 322. 
the followi ing notice of dishonor was given: pees or 
« We are instructed by H.S. (the plaintif? ) CONSPIRACY, 
to apply to you for payment of the under-| The public, who go to the theatre, have 
mentioned sum, and to acquaint you, that, |a right to express their free and unbiassed 
unless the same, together with 5s. the cost | opinions of the merits of the performers 
of this application, be paid at &c., on &c.,| who appear upon the stage; but parties 
legal proceedings will be commenced | have no right to go toa theatre, by a pre- 
against you to enforce payment thereof | concerted plan, to make such noise that an 
without further application.” The follow- | actor, without any judgment being formed 
ing was the memorandum at the foot of the | of his performance, should be driven from 
letter: “53/. 6s. 6d. due on your dishon-|the stage; and if two persons are shown 
ored note, dated the 19th of Dec. last ; 5s. | to have laid a pre-concerted plan to deprive 
costs of letter. 53/. 11s. 6d.” Held, that | a person who comes out as an actor, of the 
the notice of dishonor was sufficient — | benefits which he expected to result from 
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his appearance on the stage, they are lia- 
ble in an action for a conspiracy. In an 
action for a conspiracy to hiss an actor, the 
defendants cannot, under the general issue, 
give in evidence libels published by the 
plaintiff, with a view of showing that the 
plaintiff was hissed on account of those li- 
bels, and not by reason of any conspiracy 
of the defendants. In an action for a con- 
spiracy the defendants pleaded the general 
issue, and also a special plea of justification, 
which plea was demurred to, and held bad 
by the court, who gave judgment on it for 
the plaintiff, and the award of venire was 
as well to try the issue joined “as to in- 
quire what damages the said plaintiff hath 
sustained on occasion of the premises 
whereof the court hath given judgment for 
the said plaintiff.’ Held, that on the trial 
at Wisi Prius, the defendant’s counsel, in 
addressing the jury, had a right to refer to 
the allegations contained in the special 
plea, and to comment upon them. Grego- 
ry v- The Duke of Brunswick, 1 C. & K. 


24. 
CONTRACT. 


A. being entitled to certain lands in fee, 
granted annuities out of them to B. to se- 
cure money advanced by him. A. subse- 
quently agreed to sell the lands to C, in or- 
der to redeem with the purchase money a 
leasehold interest which was under eviction, 
representing to him that B. would join in 
the conveyance. A. executed the convey- 
ance to C. but he refused to allow A. to 
get the purchase money till B. would dis- 
charge the land of annuities, which B. re- 
fusedtodo. A. subsequently sold the lands 
to B. who had notice of the prior deed.— 
On a bill filed by C. to set aside the sale to 
B., Held, that A. had a right to treat the 
contract as incomplete, and to sell to an- 
other. Held, also, that C. could not im- 
peach the consideration given for the annu- 
ities. Leader v. Ahearne, 2 C. & L. 535. 


COPYRIGHT. 


The proprietor of a book, whose copy- 
right has been invaded by the printing of a 
similar work, and who is entitled to an in- 
junction to restrain the printing and sale 
of the unlawful work, is not, under the 
stat, 54 Geo. 3, c. 156, s. 4, entitled to an 
order for the delivery up of the illegal co- 
pies—if the book, the copyright of which 
has been infringed, was not composed, and 





entered according to the statutes, at the 
time the illegal copies were printed. Sem- 
ble, there is no common law right in the 
author or proprietor of a book which is pi- 
rated, to the delivery up of the illegal work ; 
and, therefore, if such relief is given in 
equity, it must be under the provisions of 
the statutes for the protection of literary 
property. Whether the copies of the ille- 
gal work would in any case be ordered to 
be delivered up in a suit to which the per- 
son at whose expense and on whose ac- 
count they had been printed was not a par- 
ty. Quere, Whether a court of equity is 
a court of record within the meaning of the 
statutes, 41 Geo. 3, c. 107, s. 1, or 54 Geo. 
3, ¢. 156,s.4. Quere. Where a defend- 
ant, having rendered himself liable to be 
sued, and being sued, offers to submit to all 
the relief to which the plaintiff is entitled, 
a court of equity will not give the plaintiff 
his costs of the subsequeut prosecution of 
the suit. A plaintiff who is entitled to 
have an account taken of profits unlawful- 
ly made by the defendant, is not bound to 
accept the statement of the account on af- 
fidavit instead of by answer, but may call 
for an answer from the defendant, without 
therefore disentitling himself to the costs 
in respect of the answer, although he after- 
wards waives the account. Colburn v. 
Simms, 2 Hare, 543. 


COVENANT. 


A., on the marriage of his son B., set- 
tled, among other estates, one of which he 
had been but was not then in possession, 
and as to which he was then in litigation, 


and to which he was ultimately declared’ 


not to be entitled, by the settlement he 
covenanted generally with F., the lady’s 
father, for title to all the lands, and he and 
B. entered into with the trustees the ordi- 


nary qualified covenants ; by the settlement . 


it was provided that if A. should purchase 
the head rents and inheritance of any of 
the settled estates which were held for 
lives, that his purchase should be subject 
to the trusts of the settlement, but that he 
should have power to charge with the pur- 
chase-money the estate so purchased; A. 
did so purchase, and charged the estate 
with the purchase-money in favor of his 
daughter D. without consideration. Held, 
that this appointment was as valid against 
A.’s general creditors as the settlement of 
any other part of his property would have 



























































8 ANALYTICAL DIGEST. 





Debtor and Creditor. 





been, and would therefore prevail against 
them uniess A. had been largely indebted 
at the time, and that even if the eviction 
above mentioned were a breach of the ge- 
neral covenant, the parties claiming under 
the settlement were merely general credi- 
tors ; but that, semble, the general covenant 
was cut down by the subsequent qualified 
covenants. Held, also, that the person to 
sue on the general covenant after F.’s death 
was his personal representative, and that 
this being in the present case, B. the ten- 
ant for life under the settlement, who had 
confirmed the apppointment to D., he was 
barred from suing on the covenant, and 
that the benefit of it was gone. Quere, as 
to the validity of the covenant, as to the 
property evicted, it being at the date of the 
settlement in litigation. Martyn v. Mac- 
namara, Macnamara v. Martyn, 2 C. & L. 
541. 

2. Injunction to restrain the breach of a 
farming covenant. Covenant in a farming 
lease not to sow with more than two grain 
crops during four years: Held, to apply to 
any four years of the term however taken, 
and not to each successive four years from 
the commencement. Fleming v. Snook, 5 
Bea. 550. 

3. The father of an apprentice covenant- 
ed in the indenture to provide his son with 
washing, &c.; after that the master sug- 
gested that the father should allow the son 
20/. a year, and the master supply the son 
with washing, &c., and the son pay him 
for it. This was acceded to, and the mas- 
ter accordingly supplied the washing, &c. 
Held. that the master could not recover in 
an action of covenant on the indenture 
against the father for his not providing the 
son with washing, &c., if the master pro- 
vided the washing, &e., by agreement on 
the credit of either the father or the son; 
and that, in an action on the covenant, a 
plea of performance by the father was sup- 
ported by proof of these facts. Blackburne 
v. Davis, 1 C. & K. 169. 


DEBTOR AND CREDITOR. 


1. The principle that one creditor shall 
not take a part of the fund which other- 
wise would have been available for the 
payment of all the creditors, and at the 
same time be allowed to come in pari passu 
with the other creditors, for satisfaction 
out of the remainder of that fund, does not 
apply, where the creditor obtains by his 





diligence something which did not, and 
could not, from a part of that fund. The 
Orphan Chamber of Batavia, being the 
executors of a foreign creditor in the island 
of Java, by their agent in Calcutta, proved 
the amount of their whole debt against the 
estate of A. B., who had been declared in- 
solvent under the India Insolvent Act, 9 
Geo. 4, c. 73, and after making such proof, 
and receiving the dividends upon the whole 
debt, instituted a suit in the island of Java, 
to recover a plantation or estate there, 
held by one of the insolvents as trustee for 
the firm of A. B. and C. D. in equal shares ; 
to which suit the assignees of the insolvent 
appeared as defendants, but judgment was 
given in favor of the creditor, and for the 
sale of the estate for his benefit ; the pro 
ceeds of which amounted to three-fifths 
of his whole debt. The assignees of A. 
B. filed a bill on the equity side of the 
Supreme Court at Calcutta, against the 
agent of the foreign creditor, resident 
within the jurisdiction, praying that the 
dividends might be refunded, and that the 
defendants might be restrained by injunc- 
tion from receiving any further dividends, | 
until all the other creditors were put onan 
equal footing with the creditor at Java: 
the defendant demurred, and obtained judg- 
ment against the assignees. Held, on ap- 
peal by the Judicial Committee, that the 
estate in Java, not passing to the assignees 
under the assignment, did not form any 
part of the fund that was available for the 
benefit of the general creditors, and that 
the creditor was therefore not bound to 
refund the dividends, nor ought to be pre- 
vented from receiving any future divi- 
dends, provided he did not receive more 
than 20s. in the pound upon his whole 
debt. But the bill having stated that the 
creditor had also instituted proceedings 
against certain debtors of the insolvents at 
Bencoolen: Held, that the assignees were 
entitled, under the prayer for general re- 
lief, to an injunction to stay the receipt of 
further dividends until the proceedings at 
Bencoolen were abandoned. Cockerell v. 
Dickens, 3 Moore, 98. 

2. By the Civil Law, sureties are not 
discharged from their liability to satisfy 
the creditor, though the benefit of a hypo- 
thee of the debtor is lost by the laches of 
the creditor to enforce his demands. Mac- 
donald v. Bell, 3 Moore, 315. 

3. Where a debtor delivers to his credi- 
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tor his promissory note for the amount of | 6. A debtor assigned his property by 
the debt, the debt may be considered as ac- deed to trustees, for the benefit of his 
tually paid, if the creditor, at the time of creditors, who by the same deed released 
receiving the note, has agreed to take it in| him from their claims. The debtor being 
payment of the debt, and to take upon | afterwards sued by one of the creditors, 





himself the risk of the note being paid; or 
if, from the conduct of the creditor, or the 
special circumstances of the case, such an 
agreement Is legally to be implied. But in 


the absence of any special circumstances, | 


the transaction does not amount to a dis- 
charge of the original debt, but a mere ex- 
tended credit. Sayer v. Wagstaff, 5 Bea. 
415. 

4. A person purchased a ship of C., in 
consideration of three bills of exchange, 
which he indorsed and delivered to the 
vendor. He about the same time wrote 
an order to his agent, W., directing him to 
pay the amount of one of the bills, 750/., 
to C., out of the freight of the ship. By a 
subsequent written order, he directed W. 
to satisfy out of the freight, the amount of 
any current bills, given by him in payment 
for the vessel. W., after accepting beth 
orders, discounted for C. the 750/. bill: 
Held, upon the construction of the orders, 
and the circumstances of the case general- 
ly, that the second order was not a revoca- 
tion of the first, and that the lien of W. on 


the freight, for the amount of the 750/. | 


bill, was prior to that of the holders of the 
other bills. A creditor having a mortgage 
on the funds of his debtor for part of his 
debt, does not necessarily surrender that 
mortgage, or lower its priority, by taking 
a subsequent mortgage on the same funds 
for the whole of the debt. A., a creditor, 
having a security for his debt upon funds 
of the debtor, takes afterwards, either 
alone, but on behalf of himself and B., 
another creditor of the same debtor, or 
jointly with B., a security for both debts, 
on the same funds which were the subject 
of A.’s separate security: A. does not 
thereby necessarily relinquish the separate 
security, or alter its precedence. JDliln y. 
Walton, 2 Y.& C. N.S. 254. 

5. Where a defendant had lain in prison 
twelve months for a debt not exceeding 
201., the court of exchequer of pleas dis- 


charged him on notice of the application | 


to the plaintifi’s attorney, who was also 
his son, the plaintiif being dead, and the 
attorney refusing to give any information 
who was his personal representative. Poole 
v. Steed, 11 M. & W. 759. 

2 


}and the deed being necessary for his de- 
| fence, a rule was made absolute, requiring 
|a purchaser of the property, to whom the 
| trustees had delivered the deed, to produce 
it. The purchaser having refused to do so: 
Held, that the court of exchequer of pleas 
had no power to award an attachment 
against him. JZodgson vy. Warden, 3 Dowl. 
N.S. 286. 


DEVISE AND BEQUEST. 


1. A testator gave all his real and per- 
sonal estates to trustees; and as to his 
lands at W., which he held in fee simple, 
he directed that the trustees should stand 
seized thereof, in trust to convey the same 
to G. H. A., “when and as soon as he 
should attain his age of twenty-one years ;” 
but in case he should die before he attained 
that age, without leaving issue of his body, 
then that the said lands at W., given and 
devised to him, should sink into the residue 
of the testator’s real and personal estates ; 
and he gave the residue to J.C. At the 
testator’s death, G. H. A. was only twelve 
years of age. Held, that an equitable 
estate in fee in the lands at W., vested in 
G. H. A., immediately on the testator’s 
death, liable to be devested in the event 
of his dying under twenty-one without 
‘leaving issue of his body. Phipps v. 
| Ackers, 9 Clark & F. 583; S.C. 5 Sim. 44. 

2. E.C., by his will dated in 1786, gave 
his estate of T. to certain persons for life, 
and after their decease to his kinsman, J. 
C., his male heir; and if no male heir law- 
fully begotten by the said J. C., then the 
above lands to fall to the first male heir of 
the branch of his uncle R. C.’s family, 
yielding and paying to such of the daugh- 
ters of the aforesaid R. C., which should 
be then living, the sum of 100/. each, at 
the time of the taking possession of the 
| aforesaid estates. The testator died in 
| 1787; R. C. died six years before, having 

left five daughters only, all married; the 
eldest had several daughters, but no son; 
each of the others had sons. All these 
| persons were known to the testator. J.C. 
| died in 1808, without having a son law- 
fully begotten. The eldest daughter of R. 
'C. died in 179, having no‘son, but leaving 
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a daughter who had a son, born in 1795, 
both still living. The second died in No- 
vember, 1820, having had two sons, one 
born in 1763, who died in 1817; the sec- 
ond born in 1770, still living. The third 
died in 1813, leaving two sons, one born 
in 1771, who died in 1813; the other born 
in 1773, still living. 
1804, leaving a son born in 1768, who died 
in 1819, having devised to his wife in fee. 
The fifth, still living, had a son born in 
1772, who is still living. The life estate 


in the devised land expired in July, 1820. | 


Held, 1. That the remainder devised to the 
first male heir of the branch of R. C.’s 
family, was a contingent remainder in fee 
simple. 2. That such remainder, if once 
vested, could not become devested, so 


as 


to admit another in preference to him in| 
3. That said re-| 


had vested. 
mainder did not vest in R. C.’s second 
daughter’s son. Quare, as between the 
titles of the grandson of R. C.’s eldest 
daughter, and the son of R. C.’s fourth 
daughter? Lord Brougham was of opin- 
ion, (supported by five of the judges,) 1. 
That the words “ first male heir? were not 
used by the testator to denote a person of 
whom an ancestor might be living, but 
meant an heir of a deceased ancestor, in 
the technical sense. i 
mainder first vested in interest, in 1804, on 
the death of R. C.’s fourth daughter, and 
vested in her son. Lord Cottenham (sup- 
ported by six other judges) was of opinion, 
1. That the words * first male heir’? were 
used to denote a person of whom an an- 
cestor might be living. 2. That the said 
remainder did not first vest in interest in 
R. C.’s fourth daughter’s son. (His Lord- 
ship did not say when or in whom is vest- 
ed; two of these judges said it vested in 
the first daughter’s grandson, on that 
daughter’s death in 1799; two others said 
it then vested in R. C.’s second daughter’s 
son; and the remaining two said the will 
was in that respect void for uncertainty. 
Doe ad. Winter v. Perratt, 9 Clark & F. 606. 
3. A will executed by a testator on his 


whom it 


death-bed in favor of his wife, in exclusion | 
| will, after reciting the power, she declared 


of the other members of his family, the 
testator being of a weakened and impaired 
capacity at the time of the factum, from 
disease affecting the brain, which produced 
torpor, and rendered his mind incapable 
of exertion unless roused, pronounced 
against: the disposition in the will being a 


The fourth died in! 


2. That the said re-| 


| total departure from, and contrary to, the 
previous expressed intentions of the testa- 
‘tor. Harwood v. Baker, 3 Moore, 282. 

| 4. To constitute a sound disposing mind, 
a testator must not only be able to under- 
| stand that he is by his giving the whole of 
his property to one object of his regard, 
but he must also have capacity to compre- 
|hend the extent of the property, and the 
nature of the claims of others, whom by 
his will he is excluding from participation 
in that property. LHarwood v Laker, 3 
Moore, 282. 

5. Under a devise of freehold property 
among all such children of the testator as 
should be living at his death. Held, that 
ithe testator having by a codicil revoked 
the devise as to one child, the revoked 
share went among all the other children, 
and did not descend to the heir. Held, 
|under the circumstances, that interest was 
‘not payable on portions of legacies not 
vested. Shaw v. M’Mahon, 2 C. & L. 528. 

6. B. by his will of the 4th of June, 
'1763, bequeathed to M. 2,000/., and de- 
i vised to her 200/. a year for life, charged 
lupon his lands in Y.; subsequently, by 
‘deed of the 10th of June, 1765, B. demisea 
lcertain of his lands to Q. for ninety-nine 
| years, to the use of B. for life, and then to 
raise and pay unto the said M. 300/. a year 
| for life for her separate use: the deed con- 
taining a power to B. to revoke. B. died 
in July, 1765, without having expressly 
revoked or altered the will or deed. Held, 
that M. was not entitled to the double 
provision made for her by the will and 
deed; the provisions of the deed having 
adeemed and satisfied the provisions by the 
will, sothat M. had no interest whatsoever 
under the same. Same decree in respect 
of P., (who was similarly provided for by 
the will and deed,) except that she was 
not to be barred of her interest in the 
estates of the testator, by way of remain- 
der, given her by the said will. Williams 
v. Duke of Bolton, 1 Dick. 455; 2C. & L. 
587, n. 

7. A testator gave his widow the power 
of appointing his residuary estate. By her 


that, in pursuance of the power and all 
other powers enabling her, for the purpose 
of disposing of her husband’s and her own 
estate, she made her will as follows: she 
then directed her debts to be paid, and 





gave some legacies; and as to all the rest, 
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&e., “of her personal estate,” she be- 
queathed the same to A. and B. upon trust, 
&e. Held, that the widow (who died in 


» 1832) had thereby appointed the residuary 
«estate of her husband. 


A gift of person- 
alty to trustees for A. for life, and after his 


- death in trust for the children of A., “as 


they severally attained twenty-five years,” 
the income to be applied during their re- 
spective minorities by their guardian for 
maintenance, &c., with a gift over in case 
no child of A. should live to attain twenty- 
five. Held to be vested, and not too re- 
mote. Davies v. Fisher, 5 Bea. 201. 

8. A testatrix gave her personal estate 
to B., for the benefit of B.’s daughters. 
B. invested the produce, together with 
1,000/. of his own moneys, in the funds in 
his own name, and afterwards treated and 
admitted the aggregate fund as held in 
trust for his daughters. On the death of 
B., the fund was found mixed with like 
funds of his own. Held, that under the 
circumstances, there was sufficient to con- 
stitute a trust of the 1,000/. in favor of the 
daughters. Thorpe v. Owen, 5 Bea. 224 

9 A. devised to B. an estate during the 
life of herself and her husband, and after 
their deceases to the lawful issue of B.’s 
body for ever. Held, that B. took an 
estate tail. A. devised to B. in tail, and 
for want of issue of her body, “he em- 
powered and authorized” her to settle and 
dispose of the estate to such persons as she 
thought fit by her will, “ confiding” in her 
not to alienate or transfer the estate from 
his “nearest family,” B. appointed to her 
husband for life, with remainders over. 
Heid, that B. had a power of appointment 
to the “nearest family” only, that nearest 
family must be construed “ heir,” and that 
consequently the appointment to the hus- 
band was void. Griffiths v. Evan, 5 Bea. 
241. 

10. A testator gave his residuary estate 
to his wife for life, and then to be divided 
into three shares, and he gave one-third 
between the children of his brother T. B., 
living at the death of his wife, one-third to 
his niece F. G., and the remaining one- 
third to his nephew and niece T. B. and 
S. B.; and in case such, any, or either of 
them should die, having left a child or 
children surviving them, he declared that 
the expectant’s share should go between 
his or her children. T. B.’s children all 
died in the lifetime of the widow, but some 





left children: Held, that the latter were 
entitled to the first-mentioned one-third. 
Garey v. Whittingham, 5 Bea. 268. 

11. A testator bequeathed an annuity, 
to cease in case the legatee, if required, 
should not execute a release. A release 
was tendered, which A. refused to execute. 
It was not proved that the legatee knew 
the contents of the deed, or that any ex- 
planation was offered to him; and it ap- 
peared to have contained an inaccurate 
recital: Held, that there was no forfeiture. 
The fact that the plaintiff had filed a bill 
in equity being relied on by the defendant 
as having worked a forfeiture of his inter- 
est: Held, that the mere production of the 
office-copy was not sufficient evidence, 
there being no proof of identity; and 2ndly, 
That the defendant was not entitled to an 
inquiry on the point. Walliams v. Knipe, 
5 Bea. 270. 

12. A testatrix appointed a legacy out 
of a particular fund. By a codicil she re- 
voked it, and gave a legacy of half the 
amount only, but without referring to the 
particular fund. Held, that the latter was 
a mere substitution for the former; and 
the particular fund failing, that the legatee 
was not entitled to be paid out of the gen- 
eral assets. Bequest of a specific sum in 
the funds, to be paid within twelve months. 
The sum was not transferred within the 
twelve months, and the executors received 
the dividends accruing during that period. 
Held, that they belonged to the legatee. 
Bequest of 800/. to the four eldest children 
of the testatrix’s cousin A. B., and 2001. to 
the three remaining children of her uncle 
A. B. The testatrix had a cousin and an 
uncle of that name. The cousin had seven 
children, and the uncle one, but he had 
three remaining grandchildren, one other 
having died. Held, that the three younger 
children of the cousin were entitled to the 
2007. Bequest “‘to the poor on the testa- 
trix’s little estate in Suffolk.” The tes- 
tatrix in 1784 had an estate in Suffolk, but 
which was settled in that year, and the 
testatrix had merely a rent-charge issuing 
thereout. Held, that there was a valid 


charitable gift to the poor on the estate. 
Bristow v. Bristow, 5 Bea. 289: and see 
Bristow v. Boothby, 2 Sim. & Stu. 463. . 
13. Bequest, after the death of A. of 
2,500/. as A. should appoint, with a gift 
over “‘ of the same” in default, and to be 
paid with interest from A.’sdeath. A. ap- 
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pointed a part to B., and 1,630/. to other 
persons, and directed the said sums to be 
paid at the decease of B. except the one 
left to himself, which was to be payable at 
A.’s decease. Held, that the interest on 
the 1,630/. accruing between the death of 
A. and B. neither passed to the appointees 
of that sum, nor to B. by implication, but 
went over, as in default of appointment.— 
Henderson v. Constable, 5 Bea. 297. 

14. Bequest of personalty to trustees, 
to be “‘ applied for the relief of domestic 
distress, assisting indigent but deserving in- 
dividuals, or encouraging undertakings of 
general utility.” Held void as a charita- 
ble bequest. Kendall v. Granger, 5 Bea. | 
300. | 

15. Bequest of the interest of the resi- | 
due to the widow for the maintenance of | 
the testator’s children; and after her de- 
cease, the prope rtvy **to be shared equally 
amongst all his children, if they should | 
have attained twenty-one, and if any had} 
not attained that age, then that his execu-| 
tors should act as trustees until the eldest 


attained that age, and then pay him his 











share, and each one as he or she attained 
that age A child who died under twen- 

-one, in the lifetime of the widow, held 
kl to have a vested interest. Butcher y.! 
Leach, Jea. 392 

6. tator directed his residuary real 
and personal estate to be divided, by his 
trustees, in such shares and at such times 
as they should think proper, amongst his 
nephews, A., B., and C., and his other ne- 
phews and nieces, sons and daughters of 
his late sisters T. and H., who should be 
living at his decease, and the children of 
any other such nephews and nieces who 


having died in his lifetime, had left issue. 
There were several children, and children 
of deceased children, both of T. and of H. 
living at the testator’s death. The trustees 
not being able to agree as to the division 
of the property, the Vice Chancellor of 
England ordered it to be divided amongst | 
the children, and the children of the de- 
ceased children of T. and H. per capita.— | 
Tomlin v. Hatfield, 12 Sim. 167. 

17. Testator devised his real estates to | 
trustees, in trust to-sell as soon as conve-| 
niently might be after his decease, and as 
to the proceeds, together with the interme- | 
diate rents, after payment of the testator’s 


phew, and to invest the other moiety in the 
funds, in trust for his nephew for life, and 
after his death, for his children. The real 
estates were not sold until some years af- 
ter the testator’s death. Held, that rents 
accrued in the meantime, ought not to be 
invested for the benefit of the nephew and 
his children, but that the nephew was en- 
titled to them. Vigor vy. Harwood, 12 Sim. 
oe? 

. Testator gave all his property what- 
soever and wheresoever the same might be 
at his decease, to his wife, for her absolute 
use for ever. Held, that ‘an estate vested 
in the testator as a trustee, passed by the 
devise.  Lindsell v. Thacker, 12 Sim. 178. 

19. A will contained the following clause: 
“T recommend that the house and premi- 
ses may be dispose ‘d of as soon as possible, 
and, after paying all just debts, may be 
e qually divided, share and share alike, Mrs. 
M., Mr. and Mrs. W. and children, like- 
wise H. H.” Held, that Mrs. W. was en- 
titled to an equal share of the proceeds of 


| the house and premises, as tenants in com- 


mon a her husband and her cl ildren 
. 5 ? “AT 
living at the testator’s death, and with Mrs. 
M., a H. H. Paine Wagner, 12 Sin. 
ISS. 

20, Testator cave a frechold house to his 


1 1 


d benefit, an i ano- 


wife for her si use an 
ther freehold house to her for her life; and 
he also gave to “8 all his pander aie roods, 
plate, &e.; but, if she married again, the 
| whole of beens above property was to become 
the — y of his daughter; and in case 
his wif st heald remain unmarried, then he 
eave the second-mentioned hous » his 
chter, for her life, and to her children, 


after his wife’s death. I also appoint my 
wife, provided she remains unmarricd, sole 
executrix and residuary legatee to all other 
property I may possess at my dec 7 
Held, that the fee in the first-mentioned 
house, passed to the wife. Day v. Daveron, 
12 Sim. 200. 

21. Testator bequeathed 3,000/. to trus- 
tees, in trust, after certain life interests: 
“for all the children of T. F. (except 
Thomas the younger, William, Rebecca, 
Elizabeth, Sarah, and Frances) equally to 


‘ase. 


| 
be divided between them, share and share 


‘alike; the share or respective shares of 
such children to become vested interests 
in and to be paid assigned and transferred 


funeral and testamentary expenses, debts,|to them respectively, as and when they 
and legacies, to pay one moiety to his ne-| should attain their respective ages of 25 
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years,” provided that if any of them died, 
before their shares became vested and pay- 
able, leaving issue, their shares should go 
to their issue: and the trustees were di- 
rected, in the meantime, and until the 
shares of the children should become pay- 
able, assignable, and transferrable to them 
to apply the income for their maintenance. 
The testator also bequeated 6,000/. to the 
same trustees, in trust, after certain life 
interests ** for all and every the children of 
T. F., born, or hereafter to be born, equal- 
ly to be divided between them, share and 
share alike, and to be paid, assigned, and 
transferred to them at their respective ages 
of 25 years, and to be subject to the like 
descent to the lawful issue of such of them 
as shall die under the said age of 25 years, 
and under the like conditions and restric- 
tions, and with the like power to apply the 


interest thereof for their respective main- | 


tenance, and, in all other points and re- 
spects, under and subject to the same rules, 
regulations, conditions, and restrictions as 
are hereinbefore contained in relation to 
the several legacies hereinbefore given to 
or in trust for the said children respective- 


ly ;”’ provided that in case any person to or | 


in trust for whom any bequest, to take ef- 
fect in remainder or reversion or upon any 
contingency, was made, should sell or in- 
cumber his interest under such bequest 
before the same should take effect in pos- 
session, all the bequests in favor of that 
person should become void. By a codicil, 
the testator revoked a power W hich he had 
given, by his will, to the trustees, to ap- 
ply, for the advancement of the legatees, 
the whole or part of the capital of their 
legacies, before they attained 25, and di- 
rected that the legacies should vest in and 


them as if no such power were contained 
in his will. Held, that the trusts declared 
of both sums were void for remoteness 
Comport v. Austen, 12 Sim. 218. 

22. Testator gave the residue of his 
personal estate unto and amongst all and 
every the children, sons and daughters, of 
his daughter Elizabeth, in equal shares 


. and proportions, as and when they should 


attain their respective ages of 22 years. 
Held, that the children of the testator’s 
daughter living at the testator’s death, 
were the only objects of the bequest ; and, 
consequently, that it was not void for re- 
moteness. Elliott y. Elliott, 12 Sim. 276. 


23. Specific legacies are to be applied 
in payment of specialty debts in priority 
to real estates devised. Long v. Short, 1 
P. Will. 403; 2 Vern. 756, observed upon 
Cornewall v Cornewall, 12 Sim. 298. 

24. Testator gave to his son, all his 
plate, jewels, trinkets, and all his furniture 
and other articles of domestic use and orna- 
ment. By a codicil, he gave to his wife 
all his provisions, wines, carriages, horses, 
and all his musical instruments, and the 
i|use of all his books, and all his money in 
| his dwelling-house and in his bankers and 
| land-steward’s hands, for her own sole use 
jand benefit. Held, that the books were 
{given to the son absolutely, subject to a 
ilife interest in the wife. Cornewall v. 
Cornewall, 12 Sim. 103. 

25. Testator, after devising his estates 
in strict settlement, directed that, in case 
he should not erect a mansion-house on his 
| estates in his lifetime, his trustees should, 
forthwith after his death, erect the same 
according to such plan as he should ap- 
prove of in his lifetime, or if he should die 
before such plan should be prepared and 
| completed, then according to such plan as 
|his trustees, with the consent of the per- 
lly entitled 





| 
| 
| 
| 


son, for the time being beneficia 
to the immediate freehold of h 
should think proper to adopt: and he gave 
20,0007. to the trustees, to be applied in 
erecting the house, and in the meantime, 
to be laid out in the funds and the divi- 
dends to be accumulated, and the accumu- 
lations, as well as the original fund, to be 
| applied in erecting the house, and the sur- 
| plus (if any) to be laid out in the purchase 
|of lands to be settled to the same uses as 
the devised esiates; owing to opposition 
on the part of the tenant for life, the trus- 
tees did not build the house until more 
than 21 years after the testator’s death; 
and they invested the 20,000/., and ac- 
cumulated the income of it during the 
whole of the interval. Held, that the di- 
rection for accumulation was not within 
the 39 & 40 Geo. 3, c. 98; but that the 
whole of the accumulated fund was appli- 
cable to purposes directed by the will. 
Lombe v. Stroughton, Lombe vy. Jodrell, 12 
Sim. 304. ; 

26. A court of equity will not generally 
decree a will to be established against a 
plaintiff infant heir. Hills y. Hills, 2 Y. & 
C. N. 8. 327. 

27. Testator bequeated the residue of 





s estates, 
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his personal estate to his wife for life, and 
after her decease to his sister for life, for 
her separate use, and after her decease to 
such person or persons as under the statute 
of distributions should be legally entitled 
to the same: Held, that there was no in- 
testacy as to the residue after the death of 
the sister, but that it was bequeathed 
either to the next of kin of the testator, 
living at his death as joint-tenants, or to 
the next of kin of the testator, or of the 
sister, living at the death of the sister, as 
tenants in common, and consequently that 
the wife, who died in the sister’s lifetime, 
was not entitled to anything beyond a life- 
interest in the residue. Godkin v. Murphy, 
2Y.&C.N.S. 351. 

28. Upon the construction of a will: 
Held, Ist, that a bequest of 30/. a year from 
the interest of the testator’s funded money 
in the Bank of England, did not amount 
to a bequest of so much stock as would 
produce that annual sum, but constituted 
an annual charge of 30/. upon the funded 
property for the life of the legatee. 2ndly, 
that a bequest of 30/. a year to A., to- 
gether with her children B. C. and D. * and 


for their joint maimtenance, was a bequest | 


of that annual sum to the mother and her 





money sufficient to effect the renewal of 
the lease, and that by the “renewal” of 
the lease, was intended a grant at the 
widow’s death, of a reversionary lease, to 
commence at the expiration of the former 
lease for the same term, at the same rent, 
and under the same covenants as were 
mentioned and comprised in the former 
lease, or as near thereto as the law by 
which crown leases are regulated, would 
allow. One who had purchased a crown 
lease which had been granted upon pay- 
ment of a certain fine, and subject to a 
certain rent, and to the expenditure of a 
certain sum for repairs during the term, 
bequeathed the lease to his son, with a di- 
rection that at the death of his wife the 
lease should be renewed for the benefit of 
the son, and the money necessary for the 
renewal paid out of a certain sum of stock. 
By act of parliament the officers of the 
crown are bound to renew crown leases 
upon certain terms, depending on the value 
of the property ; and upon the death of the, 
widow they declined to renew the lease for 


| the son, except upon payment of consider- 
| . 


| 


children as joint tenants, for the life of the | 


longest liver of them. Where a testator 
puts himself in loco parentis of the legatee, 
the lee 
from the death of the testator. 
a 2¥.&C. N.S. 372 

. Testator bequeathed to 
inte and dividends of such 
should be standing in his name 
cease during her life ; and he direct 


Wilson vy. 


stock ¢ 
- his de- 
ed that 


st 


his wife the | 


cacy will bear interest at 4/. per cent. 


| 
| 
| 
| 
} 
| 
a! 
| 


| thereof to her granddaughter for 


ably higher sums for fine, rent, and repairs. 
Held, that the son was entitled to receive 
out of the stock, as at the death of the wife, 
such sum by way of fine as should be ne- 
| cessary for ‘the renewal of the lease, and 
lthat in ¢ alculating that sum, but not oth- 
erwise, the amount required for repairs 
might be considered. Rickards v. Rick- 
ards, 2 Y.& C. N.S. 419 

30. Testatrix bequeathed a sum of stock 


| to trustees, upon trust, to pay the dividends 


life, and 


| after her decease in trust to assign, trans- 


at her decease one moiety of such stock | fer, and dispose of the capital unto, and 


“subject to, and after deducting such pre- 

mium or sum of money as should be ne- 

cessary for the renewal of the crown lease 
of the leasehold messuages which he pur- 
chased of Sir H. T., in case he should not 
have renewed such lease in his lifetime,” 
should go to his five children. In a subse- 

quent part of the will, he gave to his son 
G. all his leasehold house *s which he pur- 
chased of Sir H. T. to hold to his said son 
and his executors, &c., for the then exist- 
ing term or terms therein, and “ all benefit 
of renewal aforesaid,” for his and their 
own use and benefit. At the time of the 
widow’s death the Jease was subsisting un- 
renewed. Held, that there was a gift to 
the son out of the consols of a sum of 


ase 


lital to A. 





among the children of her said granddaugh- 
ter, share and share alike, at their ages of 
21, or sooner, if the trustees should think 
proper, and in case the said granddaughter 
should die without leaving any child or 
children, or leaving such, all of them 
should die before they or any of them 
should become entitled tothe trust monies, 
then in trust to assign and transfer the cap- 
The will contained no clause 
of survivorship among the children. The 
granddaughter had ‘eleven children, of 
whom seven died in her lifetime, two only 
out of the seven having attained 21.— | 
These four survivors attained 21. Held, 
that the six children who attained 21 took 
vested interests in the stock, and that, upon 
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the death of their mother, the whole stock 
vas divisable amongst them or their repre- 
sentatives in six equal shares. Mair vy. 
Quilier, 2 Y. & C. N.S. 465. 

31. Under a will, dated in 1827, by 
which the testator devised all his heredita- 
ments which he should be entitled to at his 
death to trustees for sale. Held, that an 
estate in which he had at his death a con- 
tingent interest in fee, both by way of shift- 
ing use, and by virtue of an ultimate limi- 
tation in default of issue of his brother did 
not pass. Jfonywood vy. Honywood, 2 Y. & 
C. N.S. 471. 

32. Testator by his will directed that the 
profits of his share of a leasehole colliery 
should, during the time that the same was 
worked or workable, be equally divided 
amongst “‘ his wife and children and their 
children after them respectively.” Held, 
upon the construction of the whole will, 
that the words “ their children after them 
respectively,” were words of limitation.— 
Snowball v. Proctor, 2 Y. & C. N.S. 478. 

36. Bequest of residue to A. for his life, 
and his heirs male after him: and if he 
should not leave any son, then to go to B. 
and his heirs male. Upon the death of A. 
without leaving male issue, the limitation 
to B. takes effect. Mansell v. Grove, 2 Y. 
& C. N.S. 484. 

33. Testator bequeathed all the steck in 
the funds, which he might die possessed of, 
to trustees, upon trust to pay an annuity to 
his wife for life, and afier her decease, upon 
trust, to pay and apply the dividends of the 
stock to and for the proper use and ben- 
efit of E., the eldest daughter of his bro- 
ther J., and the other children of his said 
brother, in equal shares, for their respec- 
tive lives. And he directed that the prin- 
cipal stock should be divided and appor- 
tioned to and amongst all and every the 
lawful issue of said E., and the other chil- 
dren of his said brother, in equal shares and 
proportions, and he assigned to them respec- 
tively, upon their severally attaining the 
age of 21 years, and to the survivors or sur- 
vivor of them. He left the residue of his 
estate to his wife. By a codicil he explain- 
ed that by E. the eldest daughter of his 
brother, he meant an illegitimate daughter 
called E. At the date of the testator’s 
will and of his death, his brother had three 
children only ; namely, E., M. and J.; of 
these, E. survived the widow, and had a 
child who also survived the widow; M. 








died in the widow’s lifetime, leaving a 
child who survived the widow ; and J. died 
in the widow’s lifetime, without leaving is- 
sue. Held, that by the expression “ E. 
and the other children,” the testator intend- 
ed the three children of his brother living 
at the date of the will, that each of the 
three children took a life interest only in 
one-third of the dividends; and, conse- 
quently, that upon the death of the widow, 
EK. took a life interest in one-third of the 
dividends, and each of the children of E. 
and M. took one-third of the capital.— 
Leach v. Leach, 2 Y. & C. N.S. 495. 

34. Bequests to females, some of whom 
were married and some single, for their se- 
parate use for their respective lives, and af- 
ter their decease to such persons as they 
should respectively appoint ; and in default 
of appointment, to their respective execu- 
tors, administrators and assigns. Held, that 
each of the legatees, whether married or 
unmarried women, were entitled upon pe- 
tition, without executing any formal ap- 
pointment, to an immediate transfer or pay- 
ment to themselves of the corpus of their 
shares of the fund. JJalloway v. Clarkson, 
2 Hare, 521. 

35. Testator bequeathed the residue of 
his personal estate after the decease of his 
wife upon trust, to pay the interest and 
proceeds thereof to N. for life; and after 
his decease, the testator bequeathed the 
said trust-money unto all the children of 
the said N. in equal shares; and, in case 
N. should die without leaving lawful issue, 
the testator gave and bequeathed the said 
trust-money unto his the testator’s nieces 
M. and E., to be equally divided between 
them, share and share alike ; if either of 
his said nieces should depart this life with- 
out issue, then he gave and bequeathed the 
part or share of her so dying to the survi- 
vor of them. Held, that the words “ de- 
part this life’ meant ‘‘depart this life in 
the lifetime of either of the preceding ten- 
ants for life,”” consequently, that E. having 
survived the tenants for life, took an abso- 
lute interest in one moiety of the residue, 
though she died without issue in the life- 
time of M. Davenport vy. Bishopp, 2 Y. & 
C.N. S. 463. 

40. The testator bequeathed the residue 
of his personal estate to his daughter, upon 
trust for her maintenance and support until 
she attained 21, or married with the con- 
sent of his trustees under that age, and 
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upon her attaining such age or her marriage, 
for her separate use, with remainder to her 
children ; and in case of her death without 
issue, he bequeathed the same to certain 
legatees in remainder. The testator after- 
wards declared by a codicil that, in conse- 
quence of a nervous debility, his daughter 
was unfit for the control of herself, and his | 
will was that she shoul not marry, and in 
case of her marriage or death, he gave the 
pre 
the legatees in remainder. Held, | 
that the limitation over by the codicil, be- 
ing in general restraint of marriage, was 
void as to the life interest of the daughter. 
That the court would not inquire into the 
fact of whether the testator was mistaken 
or not, with reference to his daughter’s 
health or capacity. Whether the interest | 
in remainder bequeathed to the children 
of the daughter by the will was revoked 
by the codicil; The legatees of 
two-sixths of the residuary fund, expressed 
by the codicil to take in remainder in case 
of the marriage or death of the daughter, 
being out of the jurisdiction, the 
grami made the declaration of right with 
respect to the other four-sixth parts only. 
Moriey v. Reyioldson, Morley y. Linkson, 2 
Hare, = 

51. » testator, by his will, desired that 
eve meet i aa during the life of his w ife, 
should remain as it was, for her use and 
henefit; and after her decease, he gave his 
rea] estate to his male heir, and his perso- 
nal estate to his children ; adding, that he 
gave the above devise to his wife, that she 
might support herself and her children ac- 
cording to her discretion and for that pur- 
pose. Held, that the widow took an ab- 
solute interest for her life in the real and 


same 


Quere. 


personal estate. Thorp v. Owen, 2 Hare, 
607. 
42. Testator devised premises to his 


wife, in trust for the mother during the 
mother’s life, and after her decease, to ihe 
wife during her life; and if his wife’s 
mother, 8. P., should survive the former 
devisees, then he gave the interest and pro- 
cace of his estate to S. P. during her life ; 
and, after her decease, to be distributed, as 
was afier mentioned. And, as to all the 
residue of his estate, and effects which he 
should die possessed of, &c.; he devised 
the same to his wife for her life, or so long 
as she continued unmarried, and, afier her 
decease or marriage, then to the said S. P.; 


perty he had bequeathed to her over to | 


V.C. Wi-| 


|but if S. P. should be then dead, he willed 
that the whole should be sold, and the mo- 
ney divided amongst his brother’s and sis- 
| ter’s children, share and share alike. And 
as to all the residue of his estate and effects 
| whatsoever or wheresoever, he gave and 
bequeathed the same to his wife, appoint- 
ing her his residuary legatee and sole ex- 
ecutrix. The wife survived both the tes- 
|tator’s mother and S. P. Held, that the 
residuary clauses, and the words prece¢ ding 
did not vest any estate in the w ife, either 

Allum V. 


| 
| 
| for her own benefit or in trusst. 
| Fryer, 3 Q. B. ¢ 

43. A testator, <a his will duly execut- 
ied, devised certain real estates to R. N. 
jin fee, subject to and charged with an an- 
| nuity ‘of 600/. a year, which he gave to his 
daughter, E. J., for her life, with powers 
of distress and entry on the devised estates, 
iin case the annuity were in arrear. He 
subsequently, erased with a pen the word 
‘¢ six,” and inserted over it the word *‘ two,” 
leaving however the word “ six” legible in 
each place where it occurred, and on the 
same day he added a memorandum or cod- 
icil to his will, signed by him in the pres- 
ence of one witness only, recognising the 
above alterations. Held, that the substi- 
tution of “ two for “ six”? hundred was, un- 
der these circumstances, inoperative, and 
that E. J. retained a legal interest in the 
annuity of 6007. Locke v. James, 11 M. 
& W. 910. 





DISCOVERY 


A defendant is not bound to discover the 
principal fact, or any one of a long series 
or chain of facts, which may contribute to 
establish a criminal charge against himself, 
and he cannot waive his ‘right by any 
agreement. Pending the proceedings in 
the cause the plaintiff indicted the defen- 
dants in respect of the same transactions, 
the time for answering was extended until 
after the trial of the indictment. Lee v. 
Read, 5 Bea. 381. 


DISTRESS 


some days afterwards 
them for sale. Held, in trover, that 
though for the purposes of that action, the 
plaintiff necessarily treated the fixtures as 
goods and chattels, the defendant, by 
whose wrongful act they had been brought 
into a chattel state, could not say that as 





1. Defendant distrained Satan, and, 
s severed and removed ' 
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goods and chattels he had a right to distrain 
them. Dalton v. Whittem, 3 'G. & D. 260. 

. Where a landlord distrains for rent, 
oauas other things, goods which are not 
distrainable in law (as looms in work, 
there being sufficient without them to sat- 
isfy the rent) and the tenant pays the 
amount of the rent and the costs of distress, 
upon which the distress is withdrawn al- 
together; the tenant is entitled, in an ac- 
tion of trespass, to recover only the actual 
damage sustained by the taking of those 
par ticular goods, and not the w hole amount 
paid by him. In such a case the distrainor 
is a trespasser ab initio only, as to the 
zoods W hich were not distrainable. Har- 
vey v. Pocock, 11 M. & W. 740. 


DOWER. 

A., being married to C., and being equit- 
able ‘tenant in tail of certain lands, con- 
veyed by deed of 1804, these lands to B. 
a indemnity against incumbrances on 

other lands purchased by him from <A.; the 
legal fee subsequently descended to A. on 
the death of his father; C. then, in 1813, 
joined in a deed, by which A. conveyed 
the estates to the use of himself, his heirs, 
and assigns, habendum, free from dower, 
and A. and C. levied a fine to the uses of 
the deed; and A., by the same deed, 
charged certain lands held pur autre vie, 
with an annuity of 200/. a year for C. by 





way of jointure. A. died, the jointure| 
failed, the prior incumbrances on the lands | 
char ged with it more than exceeding their | 
value, C. then filed a bill to be decla: eals 
enti itled to dower as against all persons in-| 
terested in the lands, except bona fide pur- | 
chasers for value subsequently to the deed | 
of 1813. Held, that the bill should be dis- | 
missed with costs as against B.; but that | 
the account prayed for should be decreed | 
against the heir of and parties claiming as| 
volunteers under A., but that the bill | 
should have been dismissed as against them | 
also, if aera y to the levying of the fine | 
there had been an actual conveyance of | 
the legal fee inal for the indemnity pur-, 
poses, and that-a court of equity would | 
have no jurisdiction to relieve against the | 
effects of the fine. Semble, on “the legal | 
fee descending on A., C. became dowable | 
out of the lands. <A fine by a tenant in| 
tail, though levied with a ditierent intent, 
operates in the first place to confirm | 
any incumbrance previously created by | 


him by a voidable conveyance. A lease 
and release does not operate as an estop- 
pel. If a man, previously to marriage, 
contract to sell an estate, and marries 
before the conveyance is executed, his 
wife is not dowable out of the estate. 
Lloyd v. Lloyd, 2 C. & L. 592. 


EJECTMENT. 


An ejectment having been brought 
*, four coparceners for four parts of a 
moiety of an estate against the owner of 
the other moiety, and defence havi ing been 
taken on the ground of the illegitimacy of 
the persons through whom the lessors of 
the plainti uf claimed, and more than twenty 
years’ adverse possession, the jury found 
r the plaintifis, subject to points saved, 
neh the argument of which the court 
above gave judgment for the lessors of the 
plaintiff as to three fourths, but set aside 
the verdict as to one fourth. A new eject- 
ment was brought for this one fourth by 
the claimant of it; the same defences 
were set up, and a verdict was found for 
the plaintiff, but a bill of exceptions being 
taken by the defendant, a new trial was 
directed, in which the defendant admitted 
the pedigree, and only relied on the ad- 
verse possession, and a verdict was found 
for the plaintiff, and was confirmed by the 
court above; a bill was then filed by the 
coparceners against the defendanis at law, 
for a gore and an account of mesne 
profits, and the de fendants set up the old 
defences of Sosilaninns and adverse pos- 
session. Held, that the plaintiffs were en- 
titled toa deerc ee without an issue at law. 
Secus semble, if the pedigree had not been 
admitted at the last trial, and the question 
there had not been the same as in the first 
case and the present suit, as the partition 
would operate as a perpetual injunction. 
O’ Sullivan v. MP Sweeny, 2 C. & L. 486. 

2. Tenant for life, with a power to lease 
for three lives, reserving “ the ancient and 
accustomed heriots or more,” granted a 
lease, reserving 6]. 13s. 4d. as a heriot on 
the falling of each life. The ancient heriot 
was the three best beasts, or the 6/. 13s. 4d., 
at the lord’s option, not on the falling of 
each life, but contingent on a certain order 
of survivorship. Held, in ejectment against 
lessee, that, as the lease avowedly varied 
| from the ancient leases, the onus was on 
‘the lessee to show that the new reserva- 
tion, without the option, was as beneficial 
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to the lord as the ancient reservation. |the following Monday; instead of which 


Evidence of marriage had been given by 
proof of cohabitation and reputation. In 
addition, an affidavit of the 19th July, 1784, 
made by the alleged husband for the pur- 
pose of obtaining a special license, and the 
fiat of the archbishop of Canterbury direct- 
ing the license to pass as prayed, which 
was at the foot of the affidavit, were put 
in, produced from the proper custody. No 
search had been made for the license, but 
it appeared that such licences are not kept 
in any regular custody. An extract of the 
parish register was also put in, which 
stated that a marriage between the parties 
in question had been celebrated by special 
license from the archbishop on the 21st 
July, 1784. It was objected that the doc- 
umentary evidence was inadmissible with- 
out production of the license. Held, that 
it was admissible as confirming the evi- 
dence by cohabitation and _ reputation. 
Doe d. Earl of Egremont vy. Grazebrook, 3 
G. & D. 334. 

3. In ejectment where the lessor of the 
plaintiff claimed as heir of W. L., and the 
defendant claimed the whole property as 
devisee under the will of W. L., and part 
of it also under the marriage settlement 
made on her marriage with W. L. Held, 
that the defendants admitting at the trial 
that the lessor of the plaintiff was the heir 
of W. L. did not entitle the defendant to 
begin; but that if the defendant had 
claimed title under the will only, and had 
admitted the title of the lessor of the plain- 
tiff as heir, it would have been otherwise. 
Doe d. Lewis y. Lewis, 1 C. & K. 122. 


EMBEZZLEMENT. 


1. If a person whose duty it is to re- 
ceive money for his employer, receive 
money and render a true account of all 
money he has received, he is not guilty of 
embezzlement if he absconds and does not 
pay over the money; but if he had re- 
ceived the money, and had rendered an 
account in which it was omitted, this 
would be evidence to show that he had 
embezzled the amount. The coilector of 
a water company, as was his practice, gave 
the prisoner, who was the turncock, three 
receipts for water rents, desiring him to 
receive the amounts. On a subsequent 
day, the collector asked the prisoner if he 
had received the amounts, when he said 
that he had, and would pay them over on 





he absconded. Held, no embezzlement. 
Req. v. Creed, 1 C. & K. 63. 

2. It was the duty of a clerk to receive 
money for his employer, and pay wages 
out of it, and to make entries of all mon- 
eys received and paid in a book, and to 
enter the weekly totals of receipts and 
payments in another book, upon which 
last book he, from time to time, paid over 
his balances to his employer. The clerk 
having entries of weekly payments in his 
first book, amounting to 25/., he entered 
them in the second book as 35/.; and two 
months after, in accounting with his em- 
ployer by these means, made his balance 
10/. too little, and paid it over accord- 
ingly. Held, that the clerk could not, on 
these facts, be convicted of embezzlement, 
without its being shown that he had re- 
ceived some particular sum on account of 
his employer, and had converted either the 
whole or part of that sum to his own use 


Reg. y. Chapman, 1 C. & K. 119. 
EVIDENCE, 


1. Part of an old indenture relating to 
the lands in question, appearing to have 
been severed with a sharp instrument, and 
formerly in the custody of the plaintiff's 
steward, until litigation commenced be- 
tween them, afterwards handed over to 
the succeeding steward, from whose cus- 
tody it is produced at the trial, is admissi- 
ble in evidence against the plaintiff, in sup- 
port of the case of the defendant, who de- 
rived title from the former steward. Roe 
d. Lord Trimlestown v. Kemmis, 9 Clark & 
F. 774. 

2. The objection, that a deed tendered 
in evidence has been mutilated, applies 
rather to the value of the evidence than to 
its admissibility. Roe d. Lord Trimlestown 
v. Kemmis, 9 Clark & F. 775. 

3. If a deed is admissible in evidence, 
for any purpose, an exception to it ought 
not to be allowed. Roe d. Lord Trimles- 
town v. Kemmis, 9 Clark & F. 776. 

4. Declarations made by a party in pos-- 
session of an estate, in his answer to a bill 
in Chancery, are admissible in evidence 
against him, and persons deriving from him; 
but declarations by him of what he heard 
another person state, not adding that he be- 
lieved the statement, are not admissible to 
cut down or defeat his estate. Roe d. Lord 
Trimlestown vy. Kemmis, 9 Clark & F. 780. 
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5. Evidence offered in reply, to rebut 
the case made by the defendant, is inad- | 
missible, if it is only confirmatory of the 
p! laintiff’s original case. Loe d. Lord Trim- 
lestown v. Ken ommis, 9 Clark & F. 781. 

6. Bill by a party from whom a promis- | 
sory note had been obtained for a gambling | 
debt to restrain an indorsee of the note, 


with, as it was alleged, notice of the con- | 


sideration, from proceeding in an action at 


law, commenced by him against the plain- | 

. rm 4 | 
tiff in equity for the recovery of the amount | 
payable by the note, and in which | 


made 
action the defendant in equity had de- 
clared. © After the filing of the bill, and be- 
fore any injunction had been applied for, 
the action at law was tried, and a verdict 
found for the defendant at law, the plain- 
tiff in equity: Held, on the hearing of the 
cause, that the judgment at law was not 


only admissible in evidence,but that it was! 
conclusive in equity as to those facts as to} 


which it was conclusive at law; but that 
as the judgment was obtained after the de- 


fendant had answered, and no supplemen- | 


tal bill had been filed, the defendant in| 
equity was e ntitled, if he thought fit to re- 

quire it, to an inquiry whether the judg- 

ment had been fairly obtained. js V. 
ome Y.&C,N.S. 322. 

The cashier of a banking-house, upon 
his examination as a witness, stated that 
he had ascertained from the clearing book, 
kept by him, and in his own hand-writing, 
that a certain sum of money was paid in 
notes of a particular description. The 
statement was founded solely on the wit- 
ness’s knowledge of the book and of his 
own hand-writing, and not from any recol- 
lection of the fact deposed to, and the book 
was not produced: Held, that, under these 
circumstances, the statement could not be 
received as evidence of the fact deposed 
to, though it might serve as a ground for 
further inquiry. Dupuy v. Truman, 2 Y. 
& C., N.S. 341. 

8. Where a witness for the defendant, to 
whom several questions had been put in his 
examination in chief, stated, in answer toa 
question put to him by the plaintiffs ’s coun- 
sel, who had interpose od, that he was an- 
swerable to the defendant's s attorney for the 
costs, and was thereupon objected to as in- 
competent: Held, that the objection did 
not come too late. Jacobs v. Layborn, 11 
M. & W. 685; 3 Dowl. N. S. 352. 

9. Where it was the course of business 


| for H., one of the workmen at a coal mine, 
to give notice to Y., the foreman, of the 
co oal sold, and Y., not being able to write, 
| employed B. to nahee entries of the sales 
jin a book at the time, from his, Y.’s infor- 
imation: Held, that H. and Y. being dead, 
the entries were not evidence in an action 
‘for the price of such coals. Brain y. 
Preece, 11 M. & W. 773. 

| 10. An action for goods sold and deliv- 
ered had been brought against three, who 
pleaded in abatement the non-joinder of P. 
and four other persons. The plaintiff did 
|not take issue on that plea, and brought 
| another ¢ uction against the eight, in w hich 
| P. pleaded separately, non assumpsit. - At 
t | the trial, the counsel for two of the origi- 
inal defe ndants, i in his address to the jury, 
| propose to go into evidence to prove that 
one of them was not liable, and also to 
prove under the stat. 3 & 4 W. 4, c. 42,s. 
10, that P. was liable. P.’s counsel asked 
| to be allowed to address the jury after the 
| proposed evidence was given, instead of 
before, and it was held that he might do so. 
Beale v. Mouls, 1 C. & K. 1. 

11. A witness who is called in an action 
to depose to a matter of opinion, depend- 
|ing on his skill in a particular trade, has, 

| before he is examined, a right to demand, 

| from the party calling him, a compensation 
for his loss of time ; and there i is a distinc- 
tion between a witness thus called, and a 
witness who is called to depose to facts 
which he saw. Webb v. Page, 1C. & K. 
23. 


A defendant had written a letter to 
Mr. H., the plaintiff’s attorney, who stated 
in evidence that he had written a letter in 
answer to it, which he gave to the defend- 
ant at his (Mr. H.’s) office on the 4th of 
April. This letter of the 4th of Aprtl be- 
ing called ‘for under a notice to produce, the 
deféndant’s counsel stated that there was 
no such letter, and proposed to show by 
evidence that Mr. H. had not given his let- 
ter to the defendant on the 4th of April, at 
his office, as stated, because the defendant 
was at another place, and also because Mr. 
H.’s letter was dated on the 6th of April, 
and was sent by post on that day. The 
judge received the evidence thus proposed 
to be given for the defendant before allow- 
ing the plaintiff to go into secondary evi- 
dence of Mr. H.’s letter on the 4th of 
April: but held, that such evidence was 
not evidence to the jury, but to himself 
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only, and that any part of it which was 
written evidence should not be read by the 
officer of the court, but should be handed | 
to the judge, and then shown to the oppo- 
site counsel. Smith v. Sleap,1C. & K. 
48. 

13. If a witness, who is called to dis- 
prove the signature of the defendant to an 
acceptance, states that he believes the sig- 
nature is not that of the defendant, and 
gives as his reason for that belief the ab- 
sence or presence of certain peculiarities, 
which he says do or do not exist in the gen- 
uine signatures of the defendant, the oppo- 
site counsel may put into his hand a paper 
unconnected wiih the cause, and ask, if, in 
his opinion, that contains a genuine signa- 
ture of the defendant; and if he answer in 
the affirmative, he may then be asked,— 
“ Does the signature in this paper, which 
you say is genuine, c ontain the same pecu-| ¢ 
liarities (as the case may be) which you 
have before stated as your reasons that the 
signature in dispute is not genuine ;” a 
semble, that, if the witness say s it doe not, 
it would be competent to lay that aes 
before the jury, that they might judge of 
that answer. Younge v. LHonner, 1 C. & 
K. 51. 

On the trial of an indictment for the 
a repair of a highway, a map of the par- 
sh, produced { from the parish chest, which 
wren was made under an inclosure act, 
(which was a private act, not printed,) is 
not receivable in evidence to show the 
boundaries of the parish, without proof of 
the inclosure act; but it being proved by 
the surveyor who ‘made the map thirty-four 
years before the trial, that he laid down 
the boundaries of the parish from the in- 
formation of an old man, then about sixty, 
who went round and showed them to him: 
Held, that on this proof, the map would | 
have been receivable as evidence of repu- | 
tation, if it had been also proved that the 
old man was dead at the time of the trial, | 
but that it was not receivable at all, with-| 
out proof of his death. roy v. The "Inhab-' 
itanis of Milton, 1 C. & K. 

15. If it is moved on ae part of the 
prosecution in a case of felony, to put off 
ihe trial, on the ground of the ‘abse nce of | 
a@ material witness, who has not made 
deposition before the committing 
trate, the judge will require an aflidavit, 
stating what points the witness is expe ected 
to prove, in order that he may form a judg-! 


magis- | 


ment as to the witness being material or 
not. An affidavit of a surgeon, that a wit- 
ness is the mother of an unweaned child, 
which is afflicted with inflammation of the 
lungs, and that the child could neither be 
brought to the assize town, nor separated 
|from its mother without danger to its life, 
|is sufficient ground for the absence of the 
| witness, in order to found a motion to post- 
pone the trial. Reg.v. Savage, 1 C. & K. 
vf 5. 

16. In an action against an attorney for 
negligence, respecting a reference of an 
action for breach of promise of marriage, 
brought by Miss S. against the pr esent 
plaintiff, in which he was attorney for the 
present plaintiff, it appeared that there were 
two parts of the agreement to refer, one 
signed by Miss S.’s attorney, (unstamped) 
which was in the possession of the present 
defendant, the other signed by the present 
defendant as attorn ’y for the present plain- 
tiff, and in the hands of Miss S.’s attorney. 
| The latter had been stamped within twen- 
pam days after its execution, and the ex- 
pense of the stamping, and part of the ex- 
pense of the making of it, had been paid 
by the < nt plainti iff, ‘the rest being 
taxed off. The part in the hands of the 
present defendant being called for and pro- 
duced under a notice to produce, being un- 
stamped, could not be read in ev idence :-— 
But held, that the present plaintiff was en- 
titled to have the stamped part of the 
agreement produced by Miss S.’s attorney, 
although Miss 8. had desired her attorney 
not to produce it: Held, also, that Miss 
S.’s attorney was not bound to produce let- 
ters written to him by the present defend- 
| ant, as attorney for the present plaintiff, he 
istating that he was desired by his clie nt, 

| Miss S., not to produce them ; but that, if 
| letiers writte n by Miss S8.’s at forney to the 
present defend ant, as attorney ~ the pres- 
ent plaintiff, were not produce od when called 
for under a notice to produce, S.’s at- 
torney was bound to give secondary evi- 
dence of their contents, although desired 
‘by Miss S. not to do so. Higgs vy. Laylor, 
i] . & K. 85. 
A. brought trover for goods which’ 
had te en seize ‘dat the house of B. by the 
a| de fendant, as sheriff of S., under a fi. fa. 
against B. <A. claimed under a sale at auc- 
| tion, which was stated at the time of the 
sale to have been made under an assign- 
ment by B. for the benefit of his cre ditors. 


| 








‘ 
Miss S. 
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To show that the sale was fraudulent, the 
defendant’s counsel proposed to give evi- 
dence, that when the execution went in, 
and while the goods remained in B.’s pos- 
session, B. said that the goods were his 
son’s. Held, that this evidence was not 
receivable. Roberts v. Justice, 1C. & K. 
93. 

18. On the trial of an issue directed to 
try whether goods seized by the sheriff of 
H. under a fi. 1 fa. against G. were the goods 
of the plaintiff, the plaintiff’s counsel pro- 
posed ha give evidence of a statement made 
by G. be fore the execution went in, that 
he (G.) was indebted to the plaintiff, and 
was going to assign his goods to him, by 
way ‘of payment. ” Held, that this evidence 
was not receivable. Prosser v. Gwillim, 1 
C. & K. 95. 

19. On an indictment for bigamy, it is 
not essential that a witness, who is called 
to ee the law of Scotland as to mar- 
ae ss should be at all connected with the 

il profession ; and the evidence of a gen- 
eman, who stated that he was born “and 
educated in Scotland, and lived there till 
he was twenty years old, and that he was 

.cquainted with the law of marriage in 


‘ +] > , . 7 
Scotland, was held t 
NY 
H 


di 
. 
ieg 
4] 
ti 


to be sufficient for this 
rpose. Reg. Vv. Dent, 1C. & K.:97. 
2 ). On the trial of an issue directed to 
try whether goods seized under a fi. fa. 
sued out against A. at the suit of the de- 
fendant, were the goods of the plaintiff, the 
declarations of A. as to the property of the 
goods, are not receivable in evidence on 
he ” art of the plaintiff. 

C. & K. 122. 

21, “Assumpsit by a servant agai 
master, for not employing him oe a writ- 
ten agreement to serve for a year, which 
had not expired. The agreement was pro- 
duced under notice: Held, that it was not 
necessary to call the subse sribing witness to 
prove the execution. Bell v. Chayior, 1 
C. & K. 162. 

22. A prisoner was before a magistrate 
on a charge of felony, and, after the exam- 
ination of the witnesses against him, the 
magistrate said to him, “ Be sure you say 
nothing but the truth, or it will be taken 
against you, and may be given in evidence 
against you at your trial.” Held, that this 
did not exclude the prisoner’s statement 
from ay | given in evidence. Reg. y. 
Holmes, 1 S.& K. 248, 


t Stothert vy. James, 
] 








EXECUTOR AND ADMINISTRATOR. 


1. An executor is entitled to a residue 
or share of a residue bequeathed to him, 
although he has not proved the will. Chris- 
tian v. Devereux, 12 Sim. 264; 24 L. O. 
300. 

S. C., by her will, bequeathed a leg- 
acy of 150/. to S. H., when she should at- 
tain the age of 21. The testatrix died in 
1811, the legatee did not attain 21 till sev- 
eral years afterwards, and then she married. 
In 1825, (fourteen years after the death of 
the testatrix,) her executors signed, and 
gave to the husband of the legatee a mem- 
orandum in the following words :—“ We 
separately and jointly acknowledge to owe 
to G. H. the sum of 1501, being a legacy 
left to his wife by the late 8. C. -, and 50/. 
interest thereon.”? Held, under the circum- 
stances of the case, that this memorandum 
amounted to an admission of assets by both 
the executors. Holland v. Clark, 2 Y. & 
C. N.S. 319,S.C.1 ¥. & C. N.S. 151. 

An administrator may maintain his 

ction for the price of goods sold and de- 
livered after the death of the intestate, and 
before the grant of letters of administration. 
Foster y. Bates, 3 Dow]. N.S. 406. 


FALSE IMPRISONMENT. 


Trespass for assault and false impris- 
onment will not lie against a judge for acts 
judicially done by him. <A warrant grant- 
ed by the Chief Justice of the Queen’s 
Bench in chambers, returnable into that 
court, to arrest a party for a breach of the 
| peace, is such a judicial act as will protect 


t hie jhim pa an action for false 1 imprison- 


iment. Taaffe v. Downes, 3 Moore, 36 N. 

2. Ona complaint under the Pawnbro- 
ker’s Act, before the defendant, who wasa 
police magistrate at Gree awink, the plain- 
tiff was examined for the defence. The 
defendant, who was dissatisfied with his 
evidence, directed him to be detained while 
he considered the principal case, which he 
dismissed for want of jurisdiction. The 
plaintiff was then taken before the defend- 
ant, who told him he should commit him 
unless he found bail to appear on a subse- 
quent day. He immediately gave bail, and 
was discharged. He appeared on the day 
named, and a charge of perjury was then 
examined, and the plaintiff committed for 
trial. A bill for perjury afterwards prefer- 
red was thrown out. Held, that the de- 








22 


ANALYTICAL DIGEST. 





False Pretence—Forgery. 





fendant was so acting as to be prima facie 
entitled to the privileges of a justice of the 
peace when sued, and that, if the plaintiff 
imputed that the defendant was not acting 
bona fide, he should have required that the 
opinion of the jury should be taken on that 
point. Held, also, that though the defend- 
ant was not professing to exercise any ex- 
traordinary powers, given by the Police 
Act, 2 & 3 Vict. c. 71, under which he was 
appointed, he was entitled to the benefit 
of the enactments in that statute in favor 
of persons sued for anything done in pur- 
suance of that act, or in execution of the 
powers and authorities of it; and there- 
fore, that the action, not having been com- 
menced within three months after the act 
complained of, and the venue not having 
been laid in Middlesex, the plaintiff was 
properly non-suited. JZaseldine v. Grove, 3 
G. & D. 210. | 

3. If a magistrate commits a person to | 
prison in a case in which he has no juris- 
diction, he is liable for all the circumstan- 
ces that usually attend the execution of a 
warrant of commitment, such as the party 
being handcuffed, having his hair cut short 
at the prison, and his being put in a bath 
there, but not for any violence or excess 
of the officers. Ifa party is taken into 
custody by a consiable on a warrant, the 
signature of which is proved to be of the 
hand-writing of the defendant, a magistrate, 
this is prima facie evidence against the de- 
fendant in an action for false imprisonment | 





without further proof that the warrant was 


issued by him. A party, ina notice of ac- 
tion, may describe himself by the addition 
of what he really is, e. ¢ 
though in the commitment he is described 
as a The provisions of the stat- 
ute 52 Geo. 3, c. 93, that convictions for 
sporting without game certificates shall be 
entered and registered with the commis- 
sioners of taxes of the district, and return- 
ed to the clerk of the peace, are directory 
only ; and where this has been omitted, the 
conviction is not therefore void; but the 
convicting magistrate may be liable to pun- | 
ishment for not complying with the direc- 
tions of the statute. Semble, that a com-| 
mitment which recites a conviction by which | 
the plaintiff was adjudged to forfeit 201.,| 
which is mitigated to 19/. 10s., and 10s. | 
added for costs, is supported by proof of a| 
conviction in a penalty of 20/., from which 
the magistrate orders 40s. costs to be de-| 


g. “dealer,” al- 


laborer. 


ducted. Where in a conviction, the sum- 
mons is recited, such recital of it is evi- 
dence of the summons; but in an action 
against the convicting magistrate for false 
imprisonment, the plaintiff may show that 
there was no summons, and if he does so 
the conviction is bad. Whether a convic- 
tion drawn up in a form given by the stat- 
ute, not reciting the summons, is prima fa- 
cie evidence of the summons. Quare— 
Where a party is committed for non-pay- 
ment of a penalty, in a case where the 
magistrate has no jurisdiction, and, after a 
part of the imprisonment, he is discharged 
on the penalty being paid, the jury may, in 
an action for false imprisonment against 
the magistrate, include the amount of the 
penalty in the damages, if they are satis- 
fied that the plaintiff paid it, or that it was 
paid in such a way that the plaintiff was li- 
able to repay the amount to the person 
who actually advanced the money. Jason 
v; Barker, 1 C. & K. 100. 


FALSE PRETENCE. 


A. was indicted for obtaining 200/. by 
falsely pretending that he had obtained 
from Lord S. the appointment of emigra- 
tion agent at P., which was worth 600/. a 
year, and that for 200/. he would give the 
prosecutor one-third of the agentship.— 
The prosecutor proved that he gave the 
money on this pretence, which was false ; 
but that before he parted with his money, 
the defendant prevailed on him to execute 
a deed of co-partnership with him, in which 
the consideration was stated to be 200/, 


‘and which nothing was said of the agent- 


ship, or how it was obtained. Held, that 
the putting in of this deed on the part of 
the prosecution did not exclude the parol 
evidence of the false pretence ; and that if 
the deed was a part of the defendant’s 
scheme to effect the fraud, the defendant 
should be found guilty. Reg. vy. Adamson, 
1C. & K. 162. 


FORGERY. : 
A benefit club, called the Urgant Lodge 


| > . > “ Bee 
'of Odd Fellows, whose funds were raised 


by contributions of the members, had de- 
posited two sums with the Brecon Bank, 
who had given the usual banker’s receipts ; 
but the bankers were derected not to pay 
the money except to the order of the com- 
mittee of the club. The prisoners, who 
were members of the club, got possession 
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of the receipts, and, with them, presented 
to Mr. E., one of the bankers, a forged pa- 
per, purporting to be an authority to the 
bearers to receive the money signed by 
three officers of the club, called the noble 
grand, vice grand, and secretary, and sealed 
with the lodge seal; and Mr. E., who paid 
the prisoners the money, proved that he 
would not have done so on the production 
of the receipts only without this paper.— 
The prisoners were convicted on an indict- 
ment for forging and uttering this paper, 
which in some of the counts was described 
as a warrant, and in others as an order for 
the payment of money, and the fifteen 
judges held the conviction right. Reg. v. 
Harris, 1 C. & K. 179. 


FRAUD. 


A court, cannot, without proof, presume 
an agreement, on the ground that, if there 
was fraud; nor will the court act upon 
fraud or other misconduct, if they are not 
put in issue by the pleadings. Siree v. 
Airwan, 9 Clark & F. 716. 


GUARANTEE. 


A. guarantees to a banking company 
“all current obligations in their hands, to 
which B. may be a party, and also all his 
future obligations and engagements that 
may come into their hands.” Held, that 
the latter part of the guarantee, as to the 


jof the 1,070/. 





future obligations, implied of itself a con- 
: , 


from the town of A. to the village of E. 
with a carriage, a person must go four 
miles along the C. turnpike road, then all 
along F. Lane, and then cross the W. turn- 
pike road, and for a short distance go along 


a road which goes from the W. turnpike “= 


road to the village of E. Held, that the 
road was not misdescribed. Reg. v. The 
Inhabitants of the Parish of Steventon, 1 C. 
& K. 55. 


INSANITY. 


1. Criteria by which to test and ascer- 
tain whether natural or innate eccentricity 
has exceeded the bounds of legal testa- 
mentary capacity. Mudway v. Croft, 3 
Curt. 671. 

2. To entitle a prisoner to be acquitted 
on the ground of insanity, he must, at the 
time of the committing of the offence have 
been so insane that he did not know right 
from wrong. Leg. vy. Higginson, 1 C & K. 
129. 

JUDGMENT. 

1. The defendant being indebted to the 
plaintiff in the sum of 1,070/. agreed to al- 
low a judgment he had before given for 
500/. to stand as security for the payment 
After the passing of the 
statute 1 & 2 Vic. c. 110, a third person 
purchased the defendant’s land with notice. 
The defendant afterwards died: Held, that 
the defendant in his lifetime would not have 


. ae | . . . 
sideration, and did not require the specific | been entitled to have satisfaction entered 
statement, of one in the body of the guar-| on the roll on payment of 500/. and inter- 
antee, according to the requisition of the| est, and that a purchaser with notice stood 








statute of frauds; and that the banking | 
company might, therefore, on the bank- 
ruptcy of A., prove for the amount of their 
advances to B., subsequent to the date of | 
the guarantee. Upon an objection that an | 
instrument is not stamped, the court will | 
hear the petition, but subject to future or-| 
der as to the stamp. £2 parte Littlejohn, 
in re Duncan, 3 M. D. & De G. 182. 


HIGHWAY. 


An indictment for non-repair of a high- 
way, stated that there was a Queen’s high- 
way for carriages, &c., ‘leading from the 
‘town of A. in the county of B. towards 
and unto the village of E. in the same 
county,” a part of which was out of re- 
pair. The part of the road charged to be 
out of repair was a portion of a lane called 





F. Lane; and it was proved that, to go 


in the same position. Crafts y. Wilkinson, 


13 G. & D. 280. 


2. Where a party dies after verdict, and 
before a judgment, his lands are bound by 
a judgment entered up within two terms 
after verdict, under 17 Car. 2, c. 8, s. 1.— 
Saunders v. I? Gowran, 3 Dowl. N.S. 305. 

JURY. 

1. A challenge of the array, stating 
“that the sheriff has not chosen the panel 
indifferently and impartially, as he ought 
to have done, and that the panel is not an 
indifferent panel,” is bad on demurrer, as 
being too general. Reg v. Hughes, 1 C. & 
K. 235. 

2. On the trial ot Nisi Prius of an indict- 
ment for libel on which only three special 
jurors appeared, the counsel for the prose- 
cution prayed a tales, and the defendant 


’ 
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challenged the array of the tales, on the 
ground that the sheriff was a subscriber to 
a society who were the prosecutors, and on 
issue taken on this challenge, two triers 
were appointed by the court, who found in 


favor of the challenge, and the cause was | 


made a remanet. Whether the sheriff, 
whose array is challenged, is a competent 
witness to prove his indifferency. Quere. 
Rex, vy. Dolby, 1 C. & K. 238. 


LANDLORD AND TENANT. 


A bill by a landlord against his tenant 
for specific performance of an agreement 


for a lease to be taken by the latter, and | 


an action by the landlord against the ten- 
ant for use and occupation of the premises 
during a part of the term: Held, to be pro- 
ceedings for the same matter, so far as the 
subject of the suit was co-extensive. Am- 
brese v. .Volt, 2 Hare 649. 


LARCENY. 


1. Overtures were made by a person to 
the servant of a publican, to induce him 
to join in robbing his master’s till. The 
servant 
master, and some weeks after, the ss 
by the direction of the 
communication with the person wh 10 made 
the overtures, in consequence 0 of which he 
came to the master’s premises. 
ter having vi ae marked some money, 
it was, by his direction, placed upon the 
counter by the servant, in order that it | 
might be taken up by the party who had 
come for the It was so taken up 
by him: Held, larceny, 
Reg. v. Williams, 1 C. & K. 195. 
If a perse 
find it, and 


rvant, 


« + . 
nasier, 
° 


The mas- 








purpose. 


other 
tention of appropriating it to his own use 
and only restore it because a reward is of- 
fered, he is guilty of larceny. The only 
cases in which a party finding a chattel of 
another can be justifie din appropriating it 
to his own use is, where the owner cannot 
be found, or where it may be fairly said th 
the owner has abandoned it. If a ieee 
find the chattel of another, and do not im- 
mediately bring it to the owner in the hope 
that by bringing it on the next day he 
may receive a pr resent for so doing ; wheth- 
er this isa larceny. Quere. Reg. v. Pe- 
ters, 1 C. & K. 245. 


in such party.—| 


in drop any chattel, and an-| 
take it away, with the in- 





| 


opened a| 
| way 


| 


} is at i 
communicated the matter to his! wherel ry he states the de ‘posit to have 


| M. D. & De ¢ 





LEASE. 

A., who was agent over a property held 
by four sisters as tenants in common, and 
had a power of attorney from three of 
them to make leases, having, when about 
to leave the country under suspicious cir : 
cumstances, executed as by a power of at- 
torney from the four sisters, a lease of part 
of the property to B., his underagent, the 
lease was, at the suit of the four sisters, 
decreed to be setaside. Rossiter vy. Walsh, 
2C. & L. 562. 


LIEN. 


Brewers agree to advance money to 
enable a publican to pay the consideration 
for the purchase of the lease of a public 
house, on the understanding that as soon 
as the lease is executed, it shall be deliver- 
ed to and deposited w ith the brewers as a 
security for the advance. The lease is ac- 
cordingly made to the publican as lessee, 
but, on its execution, is delivered by the 
lessor immediately to the brewer’s agent, 
who advances the money. A memorandum 
same time signed by the publican, 





been 


made by himself for the above 7 se, 
and agrees to execute a legal mortgag by 
of under-lease when 1 equires ” The 
| publican turns out to have been at the lime 
an uncertificated ban nkrupt t. Held, that the 
me »wers had a good lien against his assign- 

Meux Vv. “Smith, Seager Vv. Simith 2 
39,8. C.; 1M. D. & De 





& 
|G. 396. 
The bankrupts employed the petition- 
ers as their brokers, for East 
India produce, and the ted 
bills toa laree amount in favor of the bank- 
rupts, on the credit of goods deposited with 
them for sale, and of bills of lading for 
coods shipped and consigned from India to 
the bankrupts. On the 14th Oct. the bank- 
rupts, being then in full credit, proposed to 
the brokers to accept bills in their favor, to 
the amount of 3,000/.; and to induce them 
to do so, informed them that a cargo of oil 
was consigned to the bankrupts from Bom- 
bay, by the ship Majestic, which they in- 
tended to place in their broker’s hands for 
sale, and undertook to hand over to them 
the bill of lading, when received. On the 
24th Oct. a fiat. was issued against the 
bankrupts, and the bill of lading came to 
the possession of the assignees. Held, that 


the sale of 
brokers acce} 
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the brokers were entitled to have the bill 
of lading delivered up to them, and had a 
lien upon the cargo of oil for their general 
balance. Lx parte Barber, in re Evans, 3 
M. D. & De G. 174. 

, 3. A. & Co. and B. & Co. engage in an 
adventure to India and China, upon the 
following terms: that 10,000/. was to be 
invested in India bills, the proceeds of 
which were to be remitted to China, A. & 
Co. giving instructions as to one half, and 
B. & Co. as to the other half; and the out- 
lay of money to either party to be saved 
by A. & Co. negotiating their drafts upon 
B. & Co., and renewing them till the funds 
came home; the 10,000/. was to be ad- 
vanced by the parties in equal shares, but 
B. & Co.’s moiety was to be provided for 
by a bill drawn on them by A. & Co., pay- 
able at six months, and A. & Co.’s moiety 
by another bill drawn by them on B. & 


Co., payable at four months, which were | 


to be discounted by A. & Co. Bills and 
goods are accordingly remitted from India 
to China, where the same are realized by 


the agents of A. & Co., and the proceeds | 
invested by them in the purchase of other | 


goods, one portion of which is consigned 
to A. & Co., and the other to B. & Co., in 


England. B. & Co. become bankrupt be- | 


fore their portion of the return proceeds ar- 
rive, and A. & Co. are obliged to pay the 


bill drawn by them for B. & Co.’s moiety 


of the 10,0007. Held, that this was not 


such a joint adventure, as to give A. & Co. 


a lien on B. & Co.’s portion of the return | 


proceeds for the amount of the bill. Lx 
parte Gemmell, in re Boggs, 3 M. D. & De 
G. 198. 

4. A cestui que trust, entitled to moneys 
payable out of a fund in the hands of trus- 
tees, is indebted to his bankers in a large 
amount, by which his account is overdrawn, 
and in consideration of not being pressed 
to reduce this amount, he agrees to give 
the bankers a lien on the moneys coming to 
him out of the trust fund. He thereupon 
addresses a note to one of the trustees, re- 
questing and authorizing the trustees to 
‘pay to the credit of the account of the ces- 
tui que trust at the bank the moneys paya- 


Steward, in re Blake, 3 M. D. & De G. 


265. 


IMITATIONS (STATUTE OF.) 

1, A., upon his marriage in 1815, being 
entitled under a will to a contingent inter- 
est or possibility, by way of shifting use in 
an estate, conveyed it by lease and release 
to the use of himself for life, remainder 
among the issue of the marriage in the 
usual course of strict settlement, remain- 
der among his brothers, for certain interest 
with the ultimate reversion to himself and 
his heirs; in 1816, the event upon which 
he became entitled to the possession oc- 
curred, but he did not take advantage of. 
it; in 1827, upon his second marriage, he 





by deed reciting that, under the settlement 


of 1815, he had a reversion in fee, expec- 


| tant on the failure of issue male of his for- 
|mer marriage, covenanted to settle the re- 


version upon the issue of the second mar- 
riage; A. died in 1835, and all the issue 
of the first marriage failed in 1840; in 


| 1841, the issue of the second marriage filed 


their bill against the person from whom the 
estate should have shifted in 1816, praying 
that they should be declared entitled to the 
Held, that they stood in the place 
of A.; and as the statute of limitations 
| would have barred all his right, so it barred 
\them, a man not being able, after the stat- 
ute has begun to run, to make new rights 
by executing settlements, and sewble, this 
| would have been so, had the issue of the 
first marriage been the claimants, the con- 
| veyance in 1815 not giving any legal inter- 
| ests, and a lease and release not being ca- 
| pable of operating by estoppel. The deeds 
'of 1815 and 1827 also comprised property 
}of which A. was seized of an equitable es- 
|tate in possession. Held, that the limita- 
| tions in the deed of 1815, to the collateral 
|relations, were voluntary, and that the is- 
/sue would have been entitled to a convey- 
‘ance of the legal estate as a specific per- 
|formance of the articles of 1827, against 
‘the collateral relations, but that the point 
| did not arise in this case, the contest being 
| only between equities. The limitations as 
| to some of the estates included in the shift- 


estate. 


or 








ble to him out of trust fund. The trustee | ing clause, having been barred by a recoy- 
is apprised of the arrangement between the | ery, suffered by the person who had an es- 


parties. 


Held, on the cestui que trust be-| tate tail therein, the shifting clause semble 


coming bankrupt, that the bank had a good | could not take effect, as to any of the es- 
8 I s ’ y 


lien, and that the authority given by the| tates. 


note was not countermandable. 


Part of the estate in the shifting 


Ex parte| clause was sold to pay off a family charge, 
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to which it was subject at the date of the 
will, this semble would not prevent the op- 
eration of the shifting clause. Stacpoole 
v. Stacpoole, 2 C. & L. 489. 

2. Where in a will there was a general 
direction to pay debts, and then the lands 
of K. were devised to A. after pecuniary 
legacies to B. and others, and A. & B. were 
appointed residuary legatees and executors, 
and A. was directed to pay out of the rents 
and profits of the lands devised to him, a 
charge expressly made, Held, that this did 
not exempt these lands from liability to the 
other debts. Payment by an agent of a 
sum on account of the whole debt, Held to 
take the case out of the statute of limita- 
tions. Forster v. Thompson, 2 C. & L. 568. 


MANSLAUGHTER, 





An inquisition for manslaughter charged 
that A. & B., in and upon C. did make an 
assault, and that A., with a certain stick 


or staff which he had and held, and B., with | 


a certain stick or cane which he had and 


| 


held, the said C. feloniously, &e. then and | 


there did strike and beat in and upon the 
head of him, the said C., thereby then and 
there “‘ siving him” divers mortal wounds, 
&e. Held, bad, as not sufficiently show- 
ing to whom the word “ giving” referred ; 
and semble, that the charging the blows to 
be given in the alternative with a stick or 
staff is also bad. Reg. v. Jones, 1C & K. 
243. 
MORTGAGE, 

1. A. being indebted to B. in 400/., con- 
veyed by lease and release certain lands to 
which he was entitled for his life, to a trus- 
tee, in trust out of the interest, proceeds, 
or annnal rent thereof, to pay the head rent 
and also the premiums of insurance on the 
life of A. for 5001. “* and also to pay over 
to B. the said sum of 400/., with legal in- 
terest, from the day of the date hereof, at 
the rate of 6/. by the year for every year, 
until the same shall be paid off and dis- 
charged, and from and after the payment 
thereof then to reconvey to A. or his as- 
signs.” The policy was assigned by a sep- 
arate deed to the trustee to secure the 400/. 
B filed a bill for foreclosure and sale.— 
Held, that he was not entitled to a sale of 
the lands, but to be paid out of the annual 
rents and profits. Taylor y. Emerson, 2 C. 
& L. 559. 


| dence 


2. An estate directed to be sold was lim- 
ited to A. for life, and (as was then sup- 
posed,) a moiety thereof was, as real es- 
tate, limited to B. in remainder. A. con- 
veyed, and B. confirmed B.’s moiety and 
all their estate, &c. therein, by way of 
mortgage, and they further assured it by 
fine. It turned out that B. had one-fifth 
only in remainder as personalty. Held, 
that A.’s interest in one-fifth only was af- 
fected by the mortgage. Grieveson v. Kir- 
sopp, 5 Bea. 283; 8. C. 2 Keen, 653. 


MURDER. 


Where two persons go out to fight a 
deliberate duel, and death ensues, all per- 
sons who are present, encouraging and 
promoting that death, will be guilty of 
murder. And the person who acted as the 


|second of the deceased person in such a 


duel may be convicted of murder, on an 
indictment charging him with being pre- 
sent, aiding and abetting the person by 


| whose act the death of his principal ‘was 


occasioned. Reg.v. Cuddy, 1C. & K. 210. 
NEWSPAPER. 

1. In an action for wrongfully dismissing 
the editor of a newspaper, the declaration 
stated that he was engaged for a year. 
There was no direct evidence as to the 
time for which the plaintiff was engaged. 
Held, that the plaintiff might go into evi- 
to show a custom for editors of 
newspapers to be engaged for a year, un- 


‘less there was an express stipulation to the 
} 


contrary. Semble, that the custom is, that 
the engagements of editors, sub-editors, 
and reporters of newspapers, are for 
year, unless there be an express stipulation 
contrary, and that this custom is 


Lloleroft v. Bar- 


a 


to the 
binding on both parties. 
ber, 1 C. & K. 4. 

2. Semble, that the usage is, that the 
engagements of editors, sub-editors, re- 
porters, and other persons who are regu- 
larly employed on newspapers, are for a 
year, unless there be an express agreement 
to the contrary. In an action for wrong- 
fully dismissing the editor of a periodical 
work within the year for which he was 
alleged to be engaged, the declaration 
stated that the plaintiff was engaged for a 
year, at a salary of three guineas per week, 
to be raised one guinea for every thousand 


copies sold. Baxter v. Nurse, 1C. & K. 10. 
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entitled to plead them by way of respon 
; sive allegation. Semble, if the acts of 
1, A person to be entitled to a patent | adultery charged are sufficiently circum- 
. for an invention, must be the first and true | stantial to admit of proof, it is not neces- 
‘ inventor, and there must not be any pub-|sary to specify time and place. Moore v. 
lic use thereof, by himself or others, prior | Moore, 3 Moore, 84. 

‘ to the granting of the patent. Trials of 2. Every averment of a plea must be 
an incomplete invention, by way of €X- | fully answered, except where the answer 
" periment, are not evidence of “ prior use” | might criminate the party. Answers must 
for the purpose of invalidating a patent./ not be redundant. Redundancy defined. 
Prior use, for that purpose, means public | Dysart y. Dysart, 3 Curt. 543. 

use and exercise of the invention. Evi-) ‘3, Quere, rw far, in cases of alleged 
dence of the existence of a completed in-| ynsoundness of mind, hereditary constitu- 
vention, once in public use, although aban- | tional insanity may be pleaded. Frere v. 
doned or the use long discontinued, but | Peacocke. 3 Curt. 664. 

not altogether lost sight of, is sufficient to} 4. The term probatory, assigned on a 
invalidate a patent subsequently granted | third plea, opens the term probatory on 
for the same invention, Held, therefore, | the previous pleas in the cause. The ex- 
that on the trial of an issue, “ whether an tension of a term probatory being, in the 
invention described in a patent cy the discretion of the court, granted on equita- 
original invention of the patentee,’’it 1s an | ble conditions. Stone vy. Stone, 3 Curt.721. 
erroneous direction in law to the jury to| 

charge them that the evidence of prior | PLEADING (EQUITY.) 

public use, to invalidate the patent, must! 4. Under the prayer for general relief, 
show that **the use was continued to the | 7 : 


PATENT. 





time when the patent was granted ; not to! 


the very exact period, but that it must 
have been known and used as a usefu 
thing at the time.” If, upon a bill of ex- 


ceptions to the judge’s charge to the jury, | 
the superior court see that there was a! 
misdirection calculated to mislead the jury | 
in their verdict, the court has no discretion, | 


but must allow the exception and direct a 
new trial, even though the verdict may be 
right. Seeus, in case of a motion for a 
new trial on the ground of misdirection. 
The Louschill Coal and Iron Company v. 
Neilson, 9 Clark & F. 788. 

PLEADING, (ECCLESIASTICAL.) 

1. To a suit for restitution of conjugal 
rights brought by the wife, the husband 
pleaded, in a responsive allegation, the 
adultery of the wife. The acts pleaded 


specific relief may be granted of a different 
description from the specific relief prayed 
for by the bill; provided the bill contains 
icharges putting material facts in issue 
‘which will sustain such relief Cockerell 
v. Dickens, 3 Moore, 98. 

4, A bill by legatees stated that A. and 
B. (the executors named in the will,) 
proved it: that B. afterwards died, haying 
appointed A. his executor, and A, proved 
B.’s will. The plaintiffs then filed a bill 
| of revivor and supplement against A., stat- 
ling that the statement in the original bill, 
|that A. had proved the first testator’s will, 
‘was incorrect, and that B., alone, had 
|proved it; that A., by proving B.’s will, 
ihad become the personal representative of 
the first testator as well as of B., and that 
ihe had possessed certain of the effects of 
ithat testator. A. put in a plea, to the bill 
| of revivor and supplement, stating that he 


| 


were in substance and form the same as|had never intermeddled with the original 

had been previously alleged by the hus-|testator’s estate, and that, in B.’s lifetime, 
. . ~ Se " . o . | . . 

band in a suit of divorce, in which the | and also since his death, he had renounced 





libe! was rejected. Held by the judicial 
committee, (reversing the judgment of the 
Arches Court of Canterbury,) that the de- 
fence being one which the husband had a 
right to set up in bar to the wife’s suit, 
and the acts charged being sufficiently 
specific to entitle him, if not condoned or 
concealed, to allege them as grounds for a 
charge of diyorce in such a suit, he was 


probate of the testator’s will, and that, 
| therefore, the testator’s personal represen- 
tative was not a party to t!xe suit: Held, 
that the plea was not double; the aver- 
ment that A. had never intermeddled with 
the testator’s estate, being necessary in 
order to meet the allegation in the will, 
that he had possessed certain of the testa- 
tor’s effects, and that ayerment and the 





= te Ae 











28 ANALYTICAL DIGEST. 
aaa Pleading (Equity.) 





other contents of the plea, amounting only 
to this, namely, that the character of exe- 
cutor of the first testator was never in A. 
An incorrect statement in an original bill, | 
is not displaced by a statement to the con- 
trary in a bill of revivor and supplement, 
filed by the plaintiffs in the suit. 
correct statement ought to be struck out 
of the original bill, by amendment. Sérick- | 
land v. Strickland. 12 Sim. 253. 

Under 
estates of a testator were vested in trustees 
upon trust to sell, and after applying the | 
purchase-moneys received for the respec- 
tive estates in discharge of the incum- 
brances 
pay the surplus moneys into the court of 
chancery, there to be applied in payment 
of the testator’s debts in a due course of 
administration. The various classes, and 
also the individual names of creditors were 
specified in schedules to the act. 
bill filed by the assignee of a specialty 
creditor, on behalf of himself and all other 
the creditors of the testator, to have 











The Sa | 


an act of parliament the real | 


affecting them respectively; to | 


On a! 


the | 
| 





| for the administering the affairs of a testa- 
| tor, became indebted to the plaintiffs, as 
ithe testator’s executors and residuary 
legatees; and the bill charged that an 
;agreement having been entered into for a 
| set-off of these respective claims, C. and 
Co., who were the bankers both of the 
| plaintiffs as executors, and of L., with full 
' knowledge of the agreement and ‘of the ac- 
|counts being open ‘and unsettled, and that 
a large sum of money would be coming to 
‘the plaintiffs on a balance of all accounts 
between them and L., became the indor- 
sees of certain promissory notes given by 
the plaintiffs to L. for securing the sums 
due from them to him. The bill (which 
prayed an injunction to restrain proceed- 
ings at law on the notes,) then contained 
various minute inquiries as to what deal- 
ings and transactions had taken place be- 
itween L. and the plaintiffs; whether the 
defendants were not the bankers both 
| parties, and whether payments on the exe- 
|cutorship account were not made through 
by a certain written state- 


c 
o1 


them; whether | 








trusts of the act carried into execution:!ment mentioned in the bill it would not 
Held, that it was not necessary that all the | appear that the loans to the plaintitis were 
scheduled creditors should be made pai !made on certain days during a certain 
to the suit. atten v. Parfitt, : 2 v & period, or at some other, ” what times ; 
N.S. 343. whether the sania ice en the parties 

The two executors of a testator, hay-| were not open and uns ttled, or how oth- 
ing employed an agent to act for them in| erwise, and whether a large sum, or what 
the administration of their testator’s estate, | sum of money was not due from L. to the 
borrowed money of him on their private | plaintifis, or how was the contrary made 
account, for which they gave him their|out. The defendants by their answer de- 
separate promissory notes. The agent in-| ni d notice of the agreement, and stated 
dorsed thése notes over to i di-|their belief that such alleged agreement 
tors of h a own. Upon a bil by the jnever existed. In order to meet the in- 
executors against the indorsees and thi iries-conta ed in the bill, and also to 
agent, praying for an injunction to restrain | assist th in showing that there were no 
two separate actions, brought by the in-}open and anectile ‘d accounts between the 
dorsees against the plaintiffs respectively | parties, or if there were, that the amount 
on their separate notes: Held, on demur-|of moneys due from the plaintifls to L. 
rer, that the bill was not multifarious, the |exceeded the amount due from them to 
object of it being also to obtain an acc -ount wreiricn ‘y set out, in hee rerba, inva 


of all moneys received by the agent in re- 
spect of the testator’s estate, and to estab- 
lish an agreement, (of which it was alleged 
that the indorsees had -notice,) whereby 
the moneys due on the notes were to be 
set off against the moneys so received by 
the agent. Davis y. Cripp, 2Y.& C.N. 
S. -" 

A bill sought to establish a course of 
diiiten between the plaintiffs and L. in 
which the plaintiffs became indebted to L., 
on their separate account, and he, as agent 


schedule to their answer, the before-men- 
tioned written statement, all the promissory 
notes and all the acknowledgments for 
money given by the plaintiffs to L., and 
the whole of the banking-account of the 
executors: Held, that the defendants, the 
bankers, having been expressly called upon 
to answer in this minute manner as to the 
accounts between the plaintiffs and L., the 
schedule to their answer was not imperti- 
nent. Davis v. Cripps, 2 Y.&C. N.S. 435. 

The directors of a joint stock com- 
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pany, consisting of upwards of 500 mem- 
bers, made certain calls, which the majority 
of the shareholders paid, but which six of 
them, alleging that the calls were fraudu- 
lently made, refused to pay, and filed their 
bill on behalf of themselves, and all other 
the shareholders, except the defendants, 
against the directors, trustees, and secreta- 
ry of the company, praying for an account 
of the debts and assets of the partnership, 
a receiver, an injunction to restrain the de- 
fendants and all officers and servants of the 
company from dealing with the partnership 
property, on account of the debts and lia- 
bilities of the company, and to have the 
property applied towards the payment of 
its debts and liabilities: Held, that some 
at least of the absent shareholders who had 
paid up the disputed calls, ought to be 
made parties to the suit. Richardson v. 


Larpent, 2 Y. & C., N.S. 507. 
PLEADING (CRIMINAL.) 


1. A. was charged with drowning a 
mine, which, in the first count of the in- 
dictment, was laid to be the mine of “ J. 
P. and others;” in the second count, as 
the mine of “J. D. C.;” and in the third, 
as the mine of “R. R.” J. P. and his 
two brothers were the lessees of the mine, 
but left off working it a few days before 
the offence, when R. R. worked it, and his 
name was put on the carts instead of the 
name of P. R.R. stated that he worked 
the mine for the benefit of J. D. C., who 
was trustee for the North and South Wales 
Banking Company, under a deed. No 
deed was proved at the trial. A. was con- 
victed, and the judges held the conviction 
right. Semble, that there was evidence to 
support each of the three modes of laying 
the property. eg. vy. Jones, 1C. & K. 181. 

2. An indictment for the murder of an 
illegitimate child, a month old, in the first 
count described the child as Harriet Stroud, 
and in the second as “‘a female of tender 
age, whose name is to the jurors aforesaid 
unknown.” It was proved that the child 
was baptized Harriet, and was so called, 
but that there was no evidence that the 
child had ever been called Harriet Stroud. 
Held, that the prisoner could not be con- 
victed on either of these counts, as the 
child clearly had the name of Harriet, 
though not that of Stroud; and that in or- 
der to sustain the second count, there must 





be evidence showing that the name of the 
child could not reasonably have been sup- 
posed to be known to the grand jury. Reg. 
v. Stroud, 1 C. & K. 187. 

3. A person was indicted for uttering a 
counterfeit coin, intended to resemble and 
pass for “a groat.”” All the witnesses for 
the prosecution, except the inspector of 
coin for the mint, called it a fourpenny 
piece. The inspector called it a groat, 
and said that he believed it had that name 
from the earliest period. He added that 
the original groat of Edward 3rd’s reign 
was larger and heavier than the coin in 
question; and that in the queen’s procla- 
mation, these coins were called both groats 
and fourpenny pieces. The proclamation 
was not produced, and the inscription on- 
the coin itself was “fourpence.” Held, 
that if the jury, from their own knowledge 
of the English language, without consid- 
ering any evidence at all, were of opinion 
that a groat and fourpenny piece were the 
same, the prisoner was rightly indicted, 
and might be convicted. eg. v Connell, 
1C. & K. 190. 

4. A member of a club was indicted for 
stealing some of the plate used at a club- 
house. The house-steward slept in the 
house, and he stated that he had the charge 
of all the plate, and was responsible for it ; 
but it appeared that the plate was delivered 
every night to the under-butler, who was 
appointed by the club, and by him placed 
in a chest in the pantry. The indictment 
described the property as the goods of the 
house-steward, and alleged it to have been 
stolen in his dwelling-house. Held, that, 
upon the evidence, it was wrong in both 
respects, inasmuch as his sleeping in the 
house was only as a servant of the club; 
and his alleged responsibility was not 
coupled with any custody of the property, 
either by himself or by his own servant. 
Reg v. Ashley, 1 C. & K. 198. 


POWER. 


1. The testator gave his widow a power 
of appointment amongst his children over 
a fund, which, in default of appointment, 
was given between them, but the shares 
of daughters to be for their separate use 
for life, with remainder to their children. 
The widow, by a will not executed with 
the formalities required by the power, 
gave the fund to the children equally. The 
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master of the rolls supplied the formalities. 
Lucena v. Lucena, Bea. 249. 

2. By a marriage settlement, the lands 
of the wife were limited to such uses as 
she should, notwithstanding her coverture, 
by deed or will appoint ; and in default of 
appointment, to the use of the children of 
the marriage. After the husband’s death, 
the wife, by way of appointment under the 
power contained in the settlement, execu- 
ted three successive mortgages of the prop- 
erty in fee. Each mortgage-deed con- 
tained a trust for sale, in default of repay- 
ment of the mortgage-money ; but the lan- 
guage of the two latter deeds differed from 
that of the former, not only as to the trust 
for sale, but as to the proviso for reconvey- 
ance, and in other respects: Held, that, 
having regard to the construction of the 
latter deeds taken by themselves, and also 
in comparison with the former, the wife 
must be considered as having intended to 
devote the whole property to purposes be- 
yond those of mere mortgage securities, 
and consequently that by the latter deeds, 
or one of them, the power was exhausted. 
Barnett vy. Wilson, 2 Y. & C. N.S. 407. 

3. Where by a settlement a certain 
number of persons are appointed trustees, 
and power is given, upon the death or re- 
tirement of a trustee or trustees, to ap- 
point any other person or persons to be a 
trustee or trustees in his or their room, the 
appointment of a greater than the original 
number of trustees is not a valid exercise 
of the power. Lx parte Davis, in re Clark, 
2Y.&C.N.S. 468. 


PRINCIPAL AND SURETY. 


A creditor sued his principal debtor, and 
recovered a judgment against him and the 
bail in the action. The surety thereupon 
“paid and satisfied” to the creditor the 
amount of the judgments, &c., and took an 
assignment thereof. Held, that the judg- 
ment was discharged, and that the surety 
could not recover on the judgment against 
the bail. Armitage v. Baldwin, 5 Bea. 278; 
and see Armitage v. Hamer, 5 A. & E. 76. 


RESTRAINT OF TRADE. 


By article of agreement under seal, it 
was agreed that the defendant should be- 
come assistant to the plaintiffs in their 
business of surgeon-dentists for four years; 
that the plaintiffs should instruct him in 
the business of a surgeon-dentist, and that 





after the expiration of the term, the defen- 
dant should not carry on that business in 
London, or in any of the towns or pla- 
ces in England or Scotland, where the 
plaintiffs might have been practising before 
the expiration of the said service. The 
declaration alleged as breaches, Ist, that 
after the term, the defendant carried on 
the said business in London; 2ndly, that 
the plaintiffs had, during the said term, 
carried on the said business in Great Rus- 
sell-street, Bloomsbury ; yet the defendant, 
after the term, carried on the said business 
in the same place. Plea, to first breach, 
that London was a large and populous dis- 
trict, containing 1,500,000 inhabitants, and 
that the stipulation in the agreement was 
an undue, unreasonable, and unlawful re- 
striction of trade. Plea, to the second 
breach, that before the expiration of the 
service, the plaintiffs had practised in very 
many towns in England, and amongst 
others London, Preston, Oswestry, &c., 
and that divers of the said towns were dis- 
tant from each other 150 miles; wherefore 
the said stipulation was an unreasonable 
restriction of trade, and the said agreement, 
as to so much, was wholly void. Held, 
that the first plea was bad, as the covenant 
not to practise in London was valid, the 
limit of London not being too large for the 
profession in question, and that the latter 
part of it was also bad, for attempting to 
put in issue matter of law, viz. the rea- 
sonableness of the restriction. Senble, 
that in considering the question of restric- 
tion, the populousness of particular dis- 
tricts ought not to be taken into considera- 
tion. Held, secondly, that the stipulation 
as to not practising in towns where the 
plaintiffs might have been practising during 
the service, was an unreasonable restric- 
tion, and therefore illegal and void; but 
that the stipulation as to not practising in 
London, was not affected by the illegality 
of the other part. Every restraint of trade 
which is larger than what is required for 
the necessary protection of the party with 
whom the contract is made, is unreasona- 
ble and void, as injurious to the interests 
of the public, on the ground of public 
policy. DMallan v. May, 11 M. & W. 653. 


SET OFF. 
A. borrows money of B. and Co., coun- 


try bankers, on his promissory note, which 
they deposit indorsed, along with other 
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bills and notes, with W. and Co., their 
London agents, to secure the payment of 
advances. B. and Co. become bankrupt, 
when A. held notes issued by their bank 
more than sufficient to discharge the 
amount of his promissory note; and W, 


and Co. also held bills and notes of B. and 


Co. to a greater amount than the balance | 


due to them from B. and Co. W. and Co. 
compelled A. to pay to them the amount 
of his promissory note, and refused to al- 
low him to sét off the notes he held of B. 
and Co; and A. not knowing that W. and 
Co. held sufficient securities to discharge 
the balance due to them from B. and Co., 
proved under the fiat for the amount of the 
notes which he held of B. and Co. The 
assignees of B. and Co. then pay W. and 


Co. the amount of the balance due to them, | 


after receiving credit for the sum paid by 
A. in discharge of his promissory note, 
and take out of W. and Co.’s hands all the 
remaining securities. Held, that as A. 
would have had a right of set off against 
the bankrupts, if they had continued in 
possession of his promissory note, he was 
not to be deprived of this right by his ig- 
norance of the state of the account between 
W. and Co. and the bankrupts, and that 
the assignees were therefore bound, on the 
withdrawal of his proofs, to repay him the 
amount of his promissory note, on his giv- 
ing up the bankrupt’s notes to the same 
amount. £x parte Staddon, in re Wise, 


3M. D. & De G. 256. 
SETTLEMENT (FAMILY.) 


1. A person gave a bond for £5,000 to 
his sister, but failing to pay the interest 
due on that bond, gave her another bond 
to secure the arrears of interest. He af- 
terwards deposited with his sister the title- 
deeds of his real estates, ‘‘ as a collateral 
security for the bond debts.” Subsequent- 
ly, in contemplation of the marriage of the 
sister, the two bonds were, with the con- 
sent and privity of the obligor, settled upon 
trusts for the benefit of the intended hus- 
band and wife; no reference, however, be- 
ing made in the settlement to the deposit 
of title-deeds. The marriage took effect, 
and about four years after the obligor be- 
came bankrupt. Held, that assuming the 
consideration for the first bond to have 
been voluntary, yet there being no fraud 
suggested against any party, or insolvency 


| was a valuable security ; and that by vir- 
| tue of the bonds, the instrument of deposit, 

and the settlement, the trustee of the set- 
'tlement was equitable mortgagee of the 
‘real estate for the moneys due on the 
|bonds. Meggison v. Foster, 2 Y. & C. N. 
S -336. 

2. Under a proviso in a settlement, to 
which A. and his eldest son B. were par- 
_ties, a use which was limited to a younger 
son, P. and his issue, was made to shift to 
_B., in the event of P. becoming entitled in 

possession to the manner of S. under cer- 
|tain limitations, which in the settlement 
were described as being contained in the 
| will of A., bearing even date therewith. 
| The will of A. contained the limitations 
/mentioned in the settlement, but did not 
bear even date therewith, but a posterior 
date, which was written upon an erasure 
not accounted for. . Held, that inasmuch 
as, under the circumstances of the case, 
the variance between the real date of the 
will, and that mentioned in the settlement, 
did not affect the substantial intention of 
the parties; the arrangement between 
them could in equity be carried into exe- 
cution notwithstanding such variance. 


Longwood y. Hongwood, 2 Y & C.N.S.471. 
SETTLEMENT (MARRIAGE.) 


1. Under a marriage agreement, “that 
in case one or either of the parties survives 
the other, the survivor shall, in case of is- 
sue, leave to said issue two-thirds of what- 
ever property may remain, retaining one- 
third,” subsequently explained to mean, 
that if the husband survived, he should 
‘*settle” two-thirds of the property he may 
possess; and if the wife survived, she- 
should “settle and hand over’ two-thirds: 
of any property remaining at the time. 
Held, that the wife surviving was entitled 
to one-third of all the property, and was 
bound to hand over two-thirds immediately 
to the children. Semble, if the husband’ 
had survived, his obligation would have 
been confined to a disposition by will. The 
doctrine of election does not arise, except 
where the testator having something of his 
own, gives it to a person whose property 
he gives to some other person; and could 
not arise here, where all the’ testator’s. 
property was bound by the settlement. 
MW Donnell vy. AD Donnell, 2 C. & L. 481. 

2. C. J., on his marriage, conveyed 





proved against the obligor, the settlement 


estates to the use of himself for life, re- 
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mainder to trustees for a term of years, 
and subject thereto to his first and other 
sons successively in tail male, with re- 
mainder to himself in fee; the trusts of | 
the term were, that if there should be one 
or more child or children of the marriage, 
“besides an eldest or only son,” 8,000/. 
should be raised “for the portions of all | 
and every such child or. children, not being | 
an eldest or only son as aforesaid.” There 
were two daughters, but no son of the 
marriage. Held, that the 8,000/. was not 
raiseable. J.C. by his will directed that 
his estates should descend as they would 
if he had died intestate ; semble, the daugh- 
ters taking as co- -heiresses, neither of them, 
even if the 8,000. had been raise sable, 
could claim any portion of it out of the | 
moiety of the estate which descended to 
the other. Frame of settlements in cases 
where danghters are or are not intended to 
take portions, or additional portions, where 
there isno male issue. Walcott vy. Bloom- 
field, 2 C. & L. 577. 

A. being seized in fee-simple of four 
denominations of land, over which B. had 
an equitable charge, in respect of an ad- 
vance made by him on a contract with A. 
for the purchase of the land, which was 
subsequently broken off, did, on the occa- 
sion of his marriage, convey two of the 
denominations to the uses of the settle- 
ment, and the other two upon trust that 
the trustees should, as they should be re- 
quired in writing by A., raise by sale or 
mortgage thereof, sufficient to pay off the 
incumbrances affecting the lands, as set 
out in a schedule annexed thereto, with 
interest thereon. B.’s incumbrance was 
in the schedule, but he was no party to 
the deed. Held, that he was not a cestui 
que trust under this deed, so as to be enti- 
tled to file a bill to carry its trusts into 
execution; and that therefore the case 
was not within the 25th section of the 3 & 
4 W. 4, c. 27, (even supposing s. 25 to ex- 

tend t8 the provisions of the 45 Qnd se ction, ) 
a b. was only entitled to six years of in- 
terest. Evans v. Bagwell,2 C. & L. 612. 
4. A single lady having, under a will, a 
general power of appointment over a fund, 


made a voluntary appointment of it to 
trustees, in trust for her separate use, for 
| life; remainder for any husband whom she 
| might marry, for life; remainder for her 
children by any husband or husbands 
|whomsoever. A few months afterw ards, 
she, being still unmarried, revoked the « ap- 
| pointme nt, (although she had not reserved 
to herself any power to do so,) and made 
another voluntary appointment of the 
‘fund, to other trustees, in trust as she 
should appoint by deed or will. She then 
;married; and afterwards, by virtue of the 
power reserved to her by the last deed, she 
|executed another v oluntary deed, ! by w hich 
she declared that the trustees of the prior 
'deed should stand possessed of the fund in 
trust as she and her husband should ap- 
| point; and, in default, in trust for her hus- 
band and herself for their lives successive- 
ly, remainder for their children. The fund 
still remained in the names of the trustees 
of the will. The V. C. of England, in a 
suit by the wife and the last-mentioned 
trustees, against the husband, the trustees 
of the will and the trustees of the first- 
mentioned deed, decreed (with the hus- 
band’s concurrence) the trustees of the 
will to transfer the fund to the trustees 
of the last deed upon the trusts thereof. 
Sloane v. Cadogan, Sug. Ven. & Pur, 9th 
ed., App. No. 26, observed upon. Beat- 
son v. Beatson, 12 Sim. 281. 


TENDER. 

Mr. A., the plaintiff’s attorney, wrote to 

the defendant, stating that a debt due from 
the defendant to the plaintiff “must be 
paid to me,” on the next day. <A tender 
was made on the next day to a writing 
clerk of Mr. A. in Mr. A.’s office, who 
said, that he could not take the money as 
Mr. A. was out, and the person must wait 
till he came. Held, not a good tender, as 
not being made to a person authorized to 
receive money ; but that if Mr. A.’s letter 
had asked payment “ at his office,” a ten- 
der to any person in the office who was 
carrying on business there would have 
been suiflicient. Watson vy. Hetherington, 
1C. & K. 36. 
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EXPLANATION OF 


REFERENCES, &c. 





Abbreviation. Reporter. Court. 
Clark and F. - - - Clark and Finelly” - - - House of Lords 
Moore - - - Moore - - - : - Privy Council 
Curt. . - - -Curteis - - - - - Ecclesiastical 
M.andC. - - - Mylne and Craig 
Ph. - . - - Turner and Philips ; i - Lord Chancellor 
Q. B. - - - Adolphus and Ellis, N. S. ’ 
G. and D . - - Gale and Davison - Queen’s Bench 
D. and W. - - - Drury and Warren 
C. and L - - - Connor and Lawson ° - Lord Chancellor (Ireland) 
Bea. - - - - Beavan- - - + - - Master of the Rolls 
Sim : . . - Simons - - - - - Vice Chancellor of England 
Y. andC., N.S - - Younge and Collyer, N. S. - - V. C. Knight Bruce 
Hare - - - - Hare - - - - - V.C. Wigram 
M. and G - - - Manning and Granger C Pl 
Scott, N. S . - Scott, N.S. « apes eatin 
M. and W. - . ~ Meeson and Welsby,  - - Excheque of Pleas 
Dowl., N. S. - - - Dowling, N. S. - - - - Practice Courts 
Car. and M. - . Carrington and Marshman - _ Nisi Pruis 
ACCUMULATION. have so fallen in, to invest the same, ana 


Direction to invest 10,000/. 4/. per cent. 
stock, in the name of trustees, and to 
pay thereout annuities to various persons 
amounting in the whole to 400/. a year ; 
and that the trustees should hold the said 
stock and the dividends thereof, subject to 
the annuities upon trust, as to so much of 
the dividends as from time to time should 
fall in by the determination of the annui- 
ties, until one half of the dividends should 

1 





the resulting income thereof, in order to 
increase the capital of the said fund by ac- 
cumulation; and so soon as one-half the 
dividends should have so fallen in, to ap- 
ply such moiety of the dividends, and also 
such farther parts of the same as should 
from time to time fall in by the determina- 
tion of the annuities respectively, and the 
whole of the dividends, when all the an- 
nuities should have ceased, to certain 
charitable uses. The 10,000/. 4/. per cent. 
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stock was invested according to the will, 
and was subsequently converted into 3 1-2 
per cents., and the trustees thereupon re- 
duced the payments to the annuitants by 
one-eighth, the dividends having become 
to that extent insufficient to answer the 
annuities. The death of some of the an- 
nuitants afterwards released a part of the 
dividends, and the sums so falling in were 
accumulated. In an information to estab- 
lish the charity: Held, that, although the 
accumulation of the dividends had not be- 
gun until the death of an annuitant, many 
years after the death of the testator, yet, 
by the statute 40 Geo. 3, c. 98, the ac- 
cumulation must cease at the expiration 
of twenty-one years from hisdeath. That 
the annuitants were not entitled to be paid 
their annuities in full, either out of the 
capital, or out of the released dividends ; 
but that the reduction of the stock would 
operate to produce a proportionate reduc- 
tion in the several annuities, and in the 
fund applicable to the charity. That the 
whole of the accumulated fund, arising be- 
fore a moiety of the devidends was released 
by cessation of the annuities, was undis- 
posed of by the will, and formed part of 
the residuary estate. Attorney-General v. 
Poulden, 3 Hare, 555. 


ADVANCEMENT. 


A person invested certain moneys in a 
savings-bank, and in a private bank, in the 
name of his wife’s nephew: Held, under 
the circumstances of the case, that the 
moneys were intended for the advancement 
of the nephew ; and upon the death of the 
nephew intestate during his minority the 
moneys so invested were decreed to be 
paid to his administrator. Currant v. Jago, 
1 Coll. 261. 

ANNUITY. 

1. Grantor of an annuity entrusted Y. 
with a sum of money for the purpose of 
redeeming it. Y., without paying the 
money, obtained from the grantee a deed 
of release of the annuity. Y., who acted 
in some respects as agent of both parties, 
afterwards died insolvent: Held, under the 
particular circumstances, that the loss 
must be borne by the grantor. The de- 
fendant, through the agency of one Y., 
granted to the plaintiff an annuity, re- 
deemable on six months’ notice. In May, 
1830, notice was given to re-purchase in 





| November, and in August, 1830, the de- 


fendant entrusted Y. with the money for 
the repurchase. In October, Y. prevailed 
on the plaintiff to execute the deed of re- 
assignment, dated in November, and in- 
dorsed on the annuity deed, without re- 
ceiving the repurchase money, but the 
plaintiff did not sign any receipts for the 
money. Y. afterwards produced the deed 
to the son of the defendant, to satisfy him 
of the payment, and it was handed back to 
Y. to be kept by him with the defendant’s 
other documents. Y. acted in the tran- 
saction as agent of both parties. He re- 
tained the money, and to deceive both, 
continued the payment of the annuity, but 
afterwards died insolvent. The defendant 
subsequently obtained possession of the 
deed: Held under the circumstances, that 
the defendant was not discharged, but was 
bound to pay to the plaintiff the re-pur- 
chase money with interest from November, 
1830, the plaintiff accounting for the sub- 
sequent receipts of the annuity. Van- 
daleur v. Blagrave, 6 Bea. 565, 

2. Bequest of an annuity of 800/. to the 
testator’s wife, followed by a bequest 
(among others) of an annuity of 200/. to 
the testator’s daughter, and a subsequent 
direction, in the same instrument, that, at 
the death of the testator’s wife, the daugh- 
ter was to have 400/. a year: Held, that 
the annuity of 400/. given to the daughter 
was in substitution for, and in addition to, 
the prior annuity of 200/. given to the 
same legatee Yockney v. Hansard, 3 
Hare, 620. 


ARBITRATION, 


The plaintiff and the defendant referred 
the cause to arbitration, to which reference 
C. was a party. C. was ordered by the 
award to pay a certain sum to the plain- 
tiff. The plaintiff became bankrupt. The 
plaintiff’s attorney in the action claimed 
the sum awarded from C. as in part pay- 
ment of his bill of costs: Held, that the 
court of common pleas would not, at the 
instance of the attorney, order C. to pay 
the sum awarded to him; although he 
claimed a larger sum as due to him in re- 
spect of his bill of costs. Holcroft v. 
Manby, 2 D. & L. 319. 


ASSAULT. 


1. M. was delivered of a child at the 
house at which A. & B. resided, they tell- 
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ing her that the child was to be taken to 
an institution to be nursed. A. & B. took 
the child from the house, and put it into a 
bag, and hung the bag with the child in it 
on some park-palings at the side of a foot- 
path, and there left it: Held, that this was 
an assault on the child. Reg. v. March, 1 
C. & K. 496. 

2. Assaulting and threatening to charge 
with an infamous crime, with intent there- 
by to extort money, is an assault with in- 
tent to rob, under 1 Vict. c. 87, s. 3. Sem- 
ble, it is still robbery to extort money by 
threatening a charge of sodomy, &c. Reg. 
v. Stringer, 2 Moo. 261. 


ASSETS (ADMINISTRATION OF.) 


Testator by his will gives the rents of 
his real property so his wife for life, and 
bequeaths the bulk of his personal property 
to her absolutely, constituting her sole 
executrix ; and directs that certain trustees 
shall, as soon as conveniently may be after 
his decease, convert all the convertible 
residue of his personal estate into money, 
and invest it in government or real secu- 
rities, and pay the dividends to his wife 
for life. The ultimate trusts both of the 
real and residuary personal property are in 
favor of persons who are not in esse, or not 
ascertained. Twenty years elapse, during 
which the trustees leave the widow in the 
possession and management of the whole 
property, and then the surviving partner 
files a bill against her for an account. It 
appears in the suit that she has paid all the 
testator’s debts to an amount exceeding 





the amount of personalty not specially be- 
queathed, but that she has left some of the 
assets outstanding, and claims to be a pur- | 
chaser of those assets, in part satisfaction | 
of the moneys which she has overpaid : | 
Held, that, whatever might be her right at | 
law as a purchaser of those assets upon a 
plea of plene administravit, her right as a 
purchaser in equity is not absolute, but 
subject to the rules of equitable adminis- 
tration, and consequently that, the bill be- 
ing filed on reasonable grounds, the surviv- 
ing trustee is entitled to the costs of the | 
suit; but—held, under the circumstances 
of the case, that he is not entitled to costs 
as between solicitor and client. Semble, 
that a mortgage for years, of which a tes- 
tator has been in possession for upwards 
of twenty years, without receiving interest, 
and without any claim being made in re- 





spect of the equity of redemption, ought 
in the administration of assets to be con- 
sidered as leasehold. Hearn v. Wells, 1 
Coll. 323. 


ASSIGNEES OF BANKRUPTS. 


By the terms of an interpleader rule by 
which an issue was directed to be tried be- 
tween the execution creditors as plaintiffs, 
and the assignees of a bankrupt as defend- 
ants, to decide the title to certain goods 
seized under a writ of fri facias ; the she- 
riff was directed to sell the goods, and pay 
the proceeds into court, to abide the event. 
The assignees made no objection to these 
terms. The execution creditors after- 
wards abandoned their claim: Held, that 
in an action against them by the assignees 
to recover the difference between the 
amount for which the goods were sold, 
and their alleged value, the jury were 
properly directed, in estimating the dam- 
ages, to consider whether the sale was a 
fair and bona fide sale ; and if so, to assume 
that the amount realized by it was the real 
value of the goods. Whitmore v. Black,2 
D. & L. 445. 


ASSIGNMENT. 


An assignment, by way of mortgage, 
from a lessee to his lessor of furniture and 
stock in trade, in, about, upon, and be- 
longing to an inn, with a power, upon 
non-payment, to enter into, possess, hold, 
and enjoy the inn for the residue of the as- 
signor’s term therein, and “to take, pes- 
sess, hold, and enjoy, all the goods, chat- 
tels, effects, and premises,” passes nothing 


| but what was in, upon, or about the inn 


at the time of the assignment. Secus, if 
power had been given to enter upon de- 
fault, and take the goods, chattels, and ef- 
fects then in, upon, or about the inn, per 
Tindal, C.J. Tapfield v. Llillman, 6 M. 
& G. 245. 


AWARD. 


1. By submission between the plaintiff 
and other persons (who were next of kin, 
and entitled to distributive shares of an in- 
testate’s estate) and the defendant, the ad- 
ministrator, and also one of the next of 
kin reciting (inter alia,) that the estate of 
the deceased consisted of debts due to him 
at his death, farm-stock, cattle, corn, corn 
in the ground, implements of husbandry, 
household goods, and furniture, and other 
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effects, and that differences had arisen as 
to their value, which the parties had agreed 
to refer to arbitration, the said parties 
agreed that all and every claim, demand, 
controversy, difference, and dispute be- 
tween the several parties thereto, concern- 
ing the matters and things before men- 
tioned, or in relation thereto, should be 
paid, settled, and adjusted, according to 
the arbitrament of two persons named. 
By the award, after reciting the submis- 
sion, the arbitrators found and awarded 


that the defendant, as administrator, at the | 


date of submission, had moneys, farm- 
stock, cattle, corn, corn in the ground, im- 
plements of husbandry, household goods, 


and furniture of the intestate in his hands | 


to be administered, to the value of 929/., 
independently of any debts owing to the 
intestate ; that the defendant should retain 
140/. found to be owing to him from some 
of the parties, and 651. ‘to pay the rent and 
taxes of certain tenements which were in| 
the intestate’s occupation at his death; 

that he should be entitled to set-off 150. | 
due to him from the plaintiff, against his | 
distributive share ; and that he should, at | 
a certain time and place, pay the plaintiff 
and the other parties their several distri- | 
butive shares of the intestate’s estate, first | 


cases of attachment. Where, however, it 
clearly appeared from the admission of the 
party, that he was aware of the award and 
its contents, the court, under special cir- 
cumstances, granted a rule, calling on him 
to show cause why he should not pay the 
sum awarded, &c. By an order of refe- 
rence to which one W.C. became a party, 
the above cause was referred to an arbi- 
trator to settle the amount of the verdict, 
and “all matters in difference between the 
parties to the action, and between the de- 
fendants and W. C.,”’ the costs of the cause 
|to abide the event, and all other costs to 
be in the discretion cf the arbitrator. The 
arbitrator treated W. C. as a party to the 
action, by awarding 40s. damages, to be 
| paid by the defendants to the plaintiff, S. 
|H., and to W. C.; and that the defendants 
|should pay the costs of the reference and 
‘award. There was one entire taxation of 
the whole costs. The Court of Queen’s 
| Bench discharged a rule calling on the de- 
'fendants to pay the amount so awarded, 
| and the costs as taxed ; leaving the parties 
to their remedy by action. Hawkins v. 
| Benton, 2 D. & L. 465. 


| BANKRUPT. 
A fraudulent preference in contem- 





retaining his own share and the above-| | plation of bankruptcy, may be inferred by 
mentioned sums of money: and that they}a jury from circumstances, without proof 
should, if required, execute releases to the | that a distinct act of bankruptcy was con- 
defendant : Held, in an action on this | template -d. Where proof was given of the 
award, that it was sufficiently final, al-| bankrupt having executed the security 
though it did not expressly award as to| while in embarrassed circumstances, and 


any «“ other effects”? than those = ite ally 
mentioned in it, nor as to the ¢ 
the debts due to the estate, nor as to the 
amount of the distributive shares payable | 





[under expectation of being imprisoned 
and compelled to go up to ‘London from 
hes country, where he traded, the judge 
told the jury that, if the bankrupt con- 





to the plaintiff, and the other parties to the | templated only insolvency and a discharge 
submission :—it not being shown by plea | by the insolvent debtors’ court, there was 
that there were other effects, and that the | no fraudulent preference in contemplation 
amounts of the debts or distributive shares | of b yankruptcy: Held, a misdirection Al- 
were matters in difference. Perry v.| dred v. Constable, 4 4Q. B. 674. 
Mitchell, 12 M. & W. 792 2. In order that a payment should con- 
2. Where a matter is referred to the de-| stitute a fraudulent preference, it is not 
termination of two or more arbitrators:| necessary that the bankrupt should have 
Semble, the award should be executed by intended to benefit the creditor to whom 
all at the same time, and in the presence | the payment is made, or that the creditor 
of each other. Stalworth v. Inns, 2 D & | should have derived benefit from such pay- 
L. 428. ment. Therefore, where a bankrupt, who 
3. The court in general requires the | together with his wife, had joined in mort- 
same formalities to be observed as to per-| gaging for 700/. a sum of 2,000/. in the 3 
sonal service, where the application is with} per cent. Reduced annuities, settled to 
a view to issue execution under an award, | the separate use of the wife, with a power 
by virtue of 12 Vict. c. 110, s. 18, as in! of appointing to the husband for life, and 
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to their children, in remainder, paid off the 
ereditor: Held, that this was a fraudulent 
preference, although the object of the pay- 
ment was to redeem the stock and benefit 
the bankrupt’s own family. Marshall v. 
Lambe, 1. D. & M. 315. 


BENEFIT SOCIETY. 


Where a friendly society had appointed 
a treasurer and two trustees, one of the 
trustees was held guility of larceny, in 
stealing the money of the society, the 
money being alleged in the indictment to 
be the property of the treasurer, and hav- 
ing been taken from his hands with the 
intention of stealing. Reg. v. Cain, 2 
Moo. 204. 


BILL O EXCHANGE AND PROMISSORY 
NOTE 

1. In an action by indorsee against 
drawer of a bill of exchange, a plea that 
defendant indorsed it in blank and deliv- 
ered it to one C. for a special purpose, viz. 
to get it discounted, and without value, 
and that C. got it discounted by the plain- 
tiff and W. jointly, and delivered it to 
plaintiff and W. jointly, and that there was 
no consideration from the plaintiff solely 
for the indorsement or delivery. Held, 
bad. Wood v. Connop, 1 D. & M. 223. 

2. A. having accepted a bill drawn upon 
him by B. for money lent by B. to A, 
compounds with B. and his other creditors, 
and pays the composition. An indorsee 
of the bidl afterwards sues A. and com- 
pels him to pay the amount with interest 
and costs. A. may recover the amount 
from B. as money paid to B.’s use. Llaw- 
ley v. Beverley, 6 M. & G. 221. 

3. The defendants, bankers in London, 
had acted as, and were, the bankers of E. 
& Co., up to the 24th of October, 1842, 
when EK. & Co. became bankrupt; and 
previously to that day, the defendants had 
discounted for them bills to a large amount ; 
and on that day the defendants had in their 
hands a balance of 179/. 19s. 11d.; belonging 
to the bankrupts. The bills were indorsed 
by the defendants in blank, and two of 
them were paid by the acceptors before the 
bankruptcy ; the others, far exceeding in 
amount the sum of 179/. 19s. 11d. did not 
become due until the 16th of November 
and other later periods. An action for 


money lent, &c., was commenced on the 
2nd of November, 1842, by the bankrupt’s 





assignee; and on the 8th of the same 
month the defendants proved against the 
bankrupt’s estate the whole of the bills, 
except the two which had been paid, de- 
ducting the balance of 1792. 19s. 11d. 
Held, that the defendants, as indorsces of 


the bi!!s. were entitled to set them off in 
the aciion. Alsager v. Currie, 12 M. & 
W. 751. 


4 Where the drawer of a bill of ex- 
change has had no notice of the dishonor 
thereof, but has subsequently promised to 
pay it: Semble, that such promise does 
not admit the notice, but merely waives it. 
Chapman v. Anneit, 1 C. & K. 552. 


BOND. 


1. The testator sealed and delivered a 
bond, conditioned for the payment of an 
annuity after his death, to a woman with 
whom he had cohabited. At the time he 
gave instructions to prepare the bond, he 
stated, that it was not his intention to 
break off his connection with the obligce; 
and he deposited the bond with his so- 
licitors, with whom it remained until after 
the death of the obligor. On a reference 
to the master, he found that the considera- 
tion of the bond was past cohabitation: 
Held, that the bond was valid ; that, being 
proved to have been sealed and delivered, 
the retention of it in the hands of the ob- 
ligor’s solicitor did not affect its operation 3 
and that, after the facts had been referred 
to the master, and the court was satisfied 
with his finding, payment of the sum se- 
cured by the bond, would be decreed, 
without a trial at law. J/all v. Palmer, 3 
Hare, 532. 

2. A. was indebted on bond to B.  B. 
died, leaving C. his sole next of kin, who 
obtained letters of administration of his 
estate. The estate of B., after all debts, 
&c., were paid, left a clear residue exceed- 
ing the amount of the bond debt. A. be- 
came surety for C., by joining in promis- 
sory notes. C. became an insolvent debtor, 
and A. was compelled to pay the notes. 
C. died, and then the assignee under his 
insolvency took out letters of administra- 
tion de bonis non of B., and sued A. on the 
bond: Held, that A. might set off the 
sums which he had been compelled to pay 
as surety for C., against the bond debt. 
The obligor in a bond, becoming surety 
for advances to the obligee, compelled to 
pay the debt for which he had become 
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surety, is entitled to set off the sum so paid | canal, and to pass at any time through the 
against the amount due upon the bond. | locks, without payment of any toll what- 
Jones v. Mossop, 3 Hare, 568. ever. Hall v. The Company of Proprie- 
3. Where a bond is given to secure pay-| tors of the Grantham Canal Navigation, 13 
ment by A. to B. of a specified sum, it is} M. & W. 114. 
not an invariable rule of law that all pay- | 
ments made by A. are to be applied in im- | CHARITY. 
mediate and final liquidation of the sum! 1, Testator, by his will, after disposing 
named or of first items in As debt, or! of one-half of the income of his personal 
that, even if A. on a long course of tran-/| estate, gave the following direction as to 
sactions, should, after the giving of the | part of the remaining half:—‘* The sum of 
bond, be for a time in advance to B. the | £50 sterling, more or less, shall be annu- 
bond is thereby satisfied. It may, in de-/ ally distributed in a weekly allowance of 
fault of express stipulation, be inferred | bread, amongst twelve poor old persons 
from the language and conduct of the par-| residing in the parish of D., with some 
ties after the execution of the bond that | occasional donations to them and to oth- 
they intended the bond to stand as a con-/ ers.” By a codicil he directed that at 
tinuing security ; and that inference being | least two sixpenny loaves should be given 
drawn, the above-mentioned rule of appli-| every week to sixteen old persons, and 
cation will not hold. Henniker v. Wigg,| that, on the annual return of his birthday, 
4 Q. B. 792. each of these sixteen persons should re- 
sala ceive ashilling loaf, &c., at the mausoleum 
CANAL. which was to be erected to his memory. 
A canal act empowered the company of | Held, that the clauses in the will and cod- 
proprietors to take, for tonnage upon all} icil must be taken together, and that the 
coals, stores, timber, corn, &c., and other | effect of them was to make perpetual pro- 
| vision for the weekly gift of two sixpenny 
which should be navigated or conveyed | loaves to each of sixteen poor old persons 
upon the canal, such rates and duties as| of the parish of D., and for the annual gift 
they should think fit, not exceeding the | of the shilling loaf, &c., to each of the six- 
sum of 2 1-2d. for every ton, on entering | teen persons at the mausoleum, if it should 
into or passing out of the canal at its junc- | be erected, or some other convenient place 
tion with the river Trent; and also, not! Thompson v. Thompson, 1 Coll. 392. 
exceeeding the sum of 1 1-2d. per mile for! 2. Testator, by his will, directed that a 
every ton of coal, stone, timber, corn, &c.,|sum not exceeding £50 a year should be 
|paid in quarterly payments to®a literary 
except all dung, soil, marl, ashes, and| man, preferably not more than forty years 
ther manure, (other than lime, which |ofage. By a codicil, he declared, that his 
hould pay half the said tolls,) and except object was to give what little assistance he 
cavel, stone, or other materials for mend-| could to a worthy literary person who had 
g¢ the roads, which should pass toll free, | not been very successful in his career, and 
. hich should be navigated or conveyed | so far as possible, to enable him to assist 
gon the canal. A subsequent section! in extending the knowledge of those doc- 
rovided, that no boat or vessel should | trines in the various branches of literature 
gass through any lock to be made under| to which the tesiator had turned his atten- 
the act, without the consent of the com-/tion and pen. Held, that, provided the 
pany of proprietors, unless such boat or literary works of the testator were consis- 
vessel pay a duty or rate equal to what tent with religion and morality, this was a 





goods, wares, and commodities whatsoever, 





and other goods, wares, and commodities, 








would be paid by a vessel loaded with a 
burthen of thirty tons, unless waste water 
should be running over the regulating weir 
of such lock, or unless such vessel should 
be returning afier having passed on the 
canal with a greater burthen than thirty 
tons. Held, that a boat laden with a bur- 
then of manure, though greater than 
thirty tons, was entitled to navigate the 


icharity to which the law of England 
| would give effect. Thompson v. Thomp- 
son, 1 Coll. 395. 

3. Bequest of £40 a year for the best 
essays in statistics, &c., with reference to 
the testator’s writings on the subject. 
Held, valid. Testator, afier directing the 
income of his estate to be divided into 
moieties, and disposing of one moiety and 




















ANALYTICAL DIGEST. 








Coining—Conspiracy. 





making various bequests out of the other, 
directed that the remainder of the latter 
half, if any, should be given in occasional 
sums to deserving literary men, or to meet 
expenses connected with his manuscript 
works which he had previously directed to 
be printed. The trustees of the will de- 
clined to act Held, that the gift failed. 
Testator first gave all his property to trus- 
tees upon certain trusts, and 2ndly, direct- 
ed, that the trustees, from the commence- 
ment of the fifth year from the date of 
his decease, should set apart annually £10 
per cent upon the gross income of his 
estate, to be invested as additional capital, 
in some good and valid medium of profit 
or interest, in order that the new income 
derived from that mizht go to increase the 
benefit intended by the former. He then 
proceeded to dispose of the remaining in- 
come. Held, that no partial intestacy was 
created by the direction as to the £10 per 
cent., but that the dispositions of the bulk 
of his prop-rty were to be treated as if it 
did not exist. Thompson v. Thompson, 1 
Coll. 388 
CO.NING. 

1. An indictment charging that the pri- 
soner on, &e., one piece of counterfeit 
coin, &c., “did utter and put off to A. B., 
knowing the same to be false and counter- 
feit,” is zood, whether the objection of un- 
certainty as to the time, &c., and in 
“knowinz” be taken before or afier ver- 
dict. stey. v. Paye, 2 Moo. 219. 

2. The prisoner emploved a die-sinker 
to mak, for a pretended innocent purpose, 
a die calculated to make shillings ; the die- 
sinker, suspeciing fraud, informed the com- 
missioners of the mint, and under their 
directions made the die for the purpose of 
deteciing the prisoner. Held, that the die- 
sinker was an innocent agent, and the pris- 
caer rightly convicted as a principal, under 
ZW. 4, ¢. 34,8. 10. Rey. v. Bannen, 2 
Moo. 3J9.; S. C.1 C. & K. 295 


CONSPIRACY. 

1. A general judgment for the crown, 
on an indictm-nt containing several counts, 
ons of which is bad, and where the pun- 
ishment is not fixed by law, cannot be sup- 
ported. A good finding on a bad count, 
and a bad finding on a good count, stand 
on the same footing; both beings nallities. 
Where a count in aa indictment contains 








only one charge against several defendants, 
the jury cannot find any one of the defen- 
dants guilty of more than one charge. 
Where, therefore, a count in an indictment 
charged several defendants with conspiring 


together to do several illegal acts, and the 


jury found one of them guilty of conspir- 
ing with some of the defendants to do one 
of the acts, and guilty of conspiring with 
others of the defendants to do another of 
the acts, such finding is bad, as amounting 
to a finding that one defendant was guilty 
of two conspiracies, though the count 
charged only one. An indictment against 
different defendants consisted of several 
counts charging them with various illegal 
acts. Some of the counts were bad, and 
on some of the good counts there were 
bad findings. The judgment against each 
of the defendants was stated to be in re- 
spect of “his offences aforesaid.” Held, 
that each count must be considered as 
charging a separate offence, and that the 
expression “his offences aforesaid,” must 
be treated as extending to all the offences 
of which each defendant had been found 
guilty; and as some of the counts and 
some of the findings were bad, such judg- 
ment could not be supported Upon a 
count in an indictment againt eight defen- 
dants, charging one conspiracy to effect 
certain objects, a finding that three of the 
defendants are guilty generally, that four 
of them are guilty of conspiring to effect 
some, and not guilty as to the residue of 
these objects, is bad in law, and repugnant}; 
inasmuch as the finding that the three 
were guilty was a finding that they were 
guilty of conspiring with the other five to 
eifvct all the objects of the conspiracy ;' 
whereas, by the same finding, it appears 
that the other five were guiliy of conspir- 
ing to effect only some of those objects. A 
count charging defendants with conspiring 
“to cause and procure divers subjects to’ 
meet together in large numbers for the un- 
lawful and seditious purpose of obtaining, 
by means of the intimidation to be thereby 
caused, and by means of the exhibition 
and demonstration of great physical force 
al such meetings, changes in the govern- 
mont, laws, and cor stitution of the realm,” 
is bad: Ist, because “ intimidation” is not 
a technical word having a necessary mean- 
ing ina bad sense; and 2ndly, because it 
is not distinctly shown what species of ine 
timidation is intended to be produced, or 
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on whom it is intended to operate. O’Con- 
nell and others v. The Queen, 11 Clark & 
F. 155. 

2. An indictment charging that A. and 
B., horse dealers, being evil ‘disposed per- 
sons, and seeking to get their living by 
various subtle, fraudule nt, and dishonest 
practices, together with divers other evil 
disposed persons, unlawfully fraudulently, 
and deceitfully, did combine, conspire, &c., 
by divers false pretences and subtle means 
to obtain to themselves from C. divers 
sums of money of the moneys of C., and 
to cheat and defraud him the ‘reof, is not 
bad on the ground of generality. A. and 
B., in concert with each other, falsely pre- 
tended to C. that a horse which they had 
for sale had been the property of a lady 
deceased, and was then the property of 
her sister, and was not then the property 
of any horse dealer, and that the horse was 
quiet to ride and drive, and by these mis- 
representations induced C. to purchase the 
horse. Held, that they were indictable 
for conspiracy, although the money was 
to be obtained through the medium of a 
contract. Semble, that they were also in- 
dictable for obtaining money by false pre- 
tences. One of two defendants in an in- 
dictment for conspiracy died after the 
venire facias juratores was returnable and 
before trial; the other defendant was tried 
and found guilty. Held, no mistrial, al- 
though no suggestion of the co-def: nndant’ s 
death, had been entered on the record be- 
fore trial. Reg. v. Kenrick, 1D. & M. 208. 

CONSTRUCT:ON. 

The rule for the construction of acts of 
parliament is, that they should be con- 
strued according to the intent of the parlia- 
ment which passed the act. If the words 
of the statute are of themselves precise 
and unambiguous, then no more can be 
necessary than to expound those words in 
their natural and ordinary sense. The 
words themselves do, in such case, best 
declare the intention of the legislature. 
The Sussex Peerage, 11 Clark. & I’. 86. 


CONTRACT. 


1. By the 151st section of the 3 & 4 W. 
4, c. 68, an act for paying, lighting, oe 
the township of Birkenhead, in the county 
of Chester, the commissioners for convey- 
ing the act into execution were empow- 
ered “from time to time to enter into any 





contract or contracts for the performance 
of any of the works by the act authorized 
to be done, or for furnishing any materials, 
&c., for the performance thereof, or for 
any other of the purposes of the act, with 
any person or persons who shall be willing 
to undertake and engage in the same ; pro- 
vided always that no such contract shall 
be made for a longer term than three years 
from the making thereof; and before any 
such contract shall be entered into, ten 
days public notice at the least shall be 
given, in order that persons willing to un- 
dertake the same may make proposals to 
the said commissioners at a certain time 
and place, in such notice to be specified: 
and all such contracts shall specify the 
several works to be done, and the prices 
to be paid for the same, and the time or 
times when the said works are to be com- 
pleted, together with the penalties to Le 
incurred in the case of non-performance 
thereof; and the same shall be signed by 
the said commissioners, or by any three of 
them, or by their clerk, and also by the 
person or persons contracting to perform 
such works respectively ; and copies of all 
such contracts shall be entered in a book 
to be kept for that purpose by the clerk to 
the said commissioners.”” Held, that the 
proviso in this clause applies to the dura- 
tion of the contract only, and that the sub- 
sequent provisions are directory only, and 
not conditional ; and that a contract signed 
otherwise than in the manner therein 
pointed out was not therefore void. At 
the trial it appeared that a certain number 
of the commissioners were appointed a 
road committee, who resolved to obtain 
estimates for certain works; at a meeting 
of the commissioners on the 28th of April, 
1842, a tender made by the plaintiff was 
read, and the committee recommended that 
it be accepted. A general board of the 
commissioners met on the 3rd of May, 
when the minutes of the commiitee were 
read, and it was resolved “that the same 
be confirmed, but with the understanding 
that the contract for making Conway 
street (the work in question) be not en- 
tered into otherwise than upon the ex- 
press condition that the commissioners 
should not be required to pay the con- 
tractor until they should have received 
the moneys from the owners of the land 
liable to pay the same ;” and at a meeting 
of the road committee on the 5th of May, 
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the contract proposed to be entered into 
by the plaintiff having been read, it was 
resolved * that the sam? be signed,” and it 
was accordingly signed by the road sur- 
veyor, that being the course usually adopt- 
ed on such occasions. The contract so 
signed, contained, amongst other stipula- 
tions, an undertaking on the part of the 
commissioners ‘‘to use all lawful means” 
for compelling the respective owners of 
the iand adjoining on each side of the 
street, to pay their respective portions on 
the work being satisfactorily completed. 
Held, that the resolution of the general 
board, coupled with the order of the road 
committee authorized the road surveyor 
to sign on behalf of the commissioners a 
contract made in conformity with that reso- 
lution; and that the stipulation above 
mentioned was one that was reasonable, 
and its insertion in the contract by the 
road committee justifiable. The 18th sec- 
tion of a subsequent act, 1 & 2 Vict. c. 33, 
after giving the commissioners authority 
to caus? certain streets, &c., to b> soughed, 
paved, &c., proceeded thus: and the char- 
ges and expens¢s attending the same shall 
be reimbursed to the said commissioners 
by the occupiers or owners of the houses, 
buildings, ground, or land, within or on 
the respective sides of the said streets, &c., 
so to be soughed, paved, &c., each such 
occupier or owner paying a proportionable 
share thereof, to be ascertained by the 
commissioners or their surveyor: the 
clauss then goes on to provide that, “ if 
any such occupier, &c., shall at any time 
refuse or neglect to pay such proportion 
of the said charges and expenses, so to be 
ascertained as aforesaid, the same shall be 
levied by distress and sale of the goods and 
chattels of such occupier, &c., in like 
manner as the rates thereinafter directed 
and required to be raised and levied are 
authorized to be recovered, or shall and 
may be sued for and recovered, together 
with fall costs of suit, in any of her majes- 
ty’s courts of record at Westminster.” In 
an action against one of the commissioners 
for work done under a contract entered 
into in pursuance of the acts, the breach 
charged was, that, although there were 
divers lawful means for compelling the 
owners of land in the agreement mentioned 
to pay their respective portions, to wit, the 
means in the acts mentioned, and which 
the commissioners might and ought to 





have resorted to, yet neither the defendant 
nor the other commissioners did or would 
use all or any of such lawful means, but 
therein made default, and the plaintiff had 
thereby been prevented from obtaining the 
money due to him; the defendant pleaded 
that there were no lawful means existing 
for compelling the owners, &c., of lands 
to pay: Held, that the meaning of the 
clause was, that the land-owners should 
not be called upon to pay in anticipation 
of the work being dong, but that when the 
work had been actually done, whether by 
the servants of the commissioners, or under 
contracts entered into by them, the com- 
missioners were in a condition to call upon 
the land-owners for payment of their pro- 
portionable share of the expense incurred, 
although the amount might not have been 
actually paid to those who did the work; 
and consequently that this issue was prop- 
erly found for the plaintiff. Held, also, 
that it was no ground for arresting the 
judgment, that the declaration did not 
specify any particular means whereby the 
owners and occupiers might be compelled 
to pay. Cole v. Green, 7 Scott, N.S. 682. 

2. The plaintiffs contracted in writing 
to do certain work for the defendant, and 
find the materials for it, for a fixed sum. 
The defendant afterwards supplied a por- 
tion of the materials, which the plaintiffs 
accepted, and used up in the work. Jn an 
action for the work done by the plaintiffs: 
Held, that the defendant was entitled to 
deduct from the damages the value of the 
materials supplied by him, without plead- 
ing a set-off. Vewton v. Forster, 12 M. & 
W. 772. 

3. The Grand Junction Railway Com- 
pany, who are carriers on their line, pub- 
lished a printed notice, which was fixed up 
over the door of their station for the recep- 
tion of goods in Liverpool, that all goods 
received after four o’clock, Pp. m., would 
be forwarded on the next working day. 
Long after the publication of this notice, 
certain goods were brought to the station, 
about half-past five, p. m., to be forwarded 
to Birmingham by the railway. The per- 
son who brought them (a servant of the 
owner) saw the company’s weigher, and 
asked, “If there was time?’ i. e. for the 
roods to proceed that evening; he said 
there was, and the goods were placed by 
the company’s porter on the trucks on 
which goods are carried upon the railway. 
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The same person had on former occasions 
taken goods of the same kind to the station 
at a later hour, which were never refused 
for being too late, and which had been for- 
warded the same evening: Held, that upon 
these facts there was evidence to go the 
jury of a special contract by the railway 
company to forward the goods in question 
on the same evening on which they were 
delivered. Pickford v. The Grand June- 
tion Railway Company, 12 M. & W. 766. 

4. The plaintiti let to D. a house, and 
the furniture therein, for six months. Dur- 
ing that period the plaintiff and D. entered 
into a written contract, whereby the plain- 
tiff agreed to sell the house and furniture 
to D., the purchase money to be paid on 
the completion of a good title by the plain- 
tiff, Betore the completion of a good title, 
the contract was rescinded by consent of 
both parties: Held, that under this con- 
tract, the furniture never vested in D. as 
his property, and therefore could not be 
taken under an execution against him. 
Lanyon v. Toogoud, 13 M. & W. 27. 

CORONER. 

It is the duty of a coroner, before whom 
an inquisition super visum corporis is taken, 
to read over to every witness examined on 
such inquest the evidence he has given, 
and to desire the witness to sign it. Reg 
v. Plummer, 1 C. & K. 600. 

COVENANT. 

An indenture between the plaintifis and 
the defendant and five other parties recited 
a marriage settlement under which the 
plaintiffs and others were trustees, a mort- 
gage of certain property to the trustees by 
the defendant for £525, that the mortgage 
debt and an arrear of interest amounting to 
52/. 10s. were due,a subsequent agreement 
whereby the defendant contracted to pur- 
chase the premises for 577/. 10s. that one 
of the trustees was desirous of retiring, the 
appointment of a new trustee, and that the 
contract of sale had not been carried into 
effect; and then a recital that “the said 
principle sum of 525/. and the said arrear 
of interest of 52/7. 10s., making together 
the sum of 577/. 10s. is stiil due and owing 
from (the defendant) to (the plaintiffs) as 
he (the defendant) doth hereby acknow- 
ledge.” H ld, that this latter recital did 
not amount to a covenant by the defencant 
to pay the sum mentioned, the whole scope 





of the deed showing the acknowledgment 
therein to have been made diverso intuitu. 
Courtney v. Taylor, 7 Scott, N. S. 749. 


DEVISE AND BEQUEST. 


1. Testator directed that his simple con- 
tract debts be immediately paid ; in the first 
instance out of his personal estate, and if 
that were not sufficient, out of the produce 
of the sale of the lands of C. He then 
gave all his real and personal estate, inclu- 
ding C., upon trust to pay out of his per- 
sonal estate, in six months after his decease, 
all his debts and legacies ; and to raise out 
of the lands of C. 2,000/. to be invested 
upon certain trusts for his daughter B. and 
her issue; and upon failure of the trusts, 
to sink into and become part of the residue 
of his personal estate. And after reciting 
that on the marriage of his daughter H. he 
had perfected two bonds to the trustees of 
her settlement, for the sums of 4,000/ and 
2,000/., payable the day after his death, 
and that it was his intention that the 
2,000/. bequeathed to the use of B. and her 
issue, and the 6,000/. so due to the trustees 
of H.’s settlement, should be paid out of 
the lands of C., he directed same to be sold, 
and the produce applied in payment there- 
of; and if C. should not produce a sum 
sufficient to pay off said respective sums of 
2,000/ , 4,0001., and 2,000/.,, making in the 
whole 8,000/; he directed the deficiency 
to be raised by sale or mortgage of his Ca- 
van estates. And he bequeathed all the 
residue of his personal estate, after pay- 
ment of his debts, in trust for B. for life, 
and then upon the trusts before declared 
as to the 2,000/. Held, that the bond debts 
of 4,000/. and 2,900/. were charged on C., 
and the Cavan estates, in exoneration of 
ihe personal estate of the testater. The 
whole will must be looked at for the inten- 
tion of the testator; and though there is a 
direction to pay ail debts or legacies, yetif 
there is an intention shown to throw a par- 
ticular debt or legacy on the real esiate, a 
court of equity is bound to give eflect to 
it. Batemanv. The tarl of Roden, 1 J. & 
L. 356. 

2. The words “ lawful heirs” held. upon 
the context of a will, to mean “ heiis of 
the body.” A testator having sevcral chil- 
dren, directed the purclLase of an csiate for 
one of his daughters, “ for her use and her 
lawful heirs,” to be returned, “if she died 
without lawful heirs,” to the other chil- 
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dren that had heirs. Held, upon the con- 
text, that “lawful heirs” must be constru- 
ed “heirs of the body :” that the daughter 
took an estate tail, and that the gift over 
was also an estate tail. A testator gave 
his daughtor a sum of money, and directed 
his executors “‘ as soon as convenient after 
his decease, to purchase an estate,” and 
when she attained twenty-one, she was to 
receive the money, if the land was not 
bought. There was a gift over. The es- 
tate was not purchased, and she invested 
the money in the funds. Held, on the 
daughter’s death, that the money was im- 
pressed with the character of realty, and 
passed as such. Simpson v. Ashworth, 6 
Bea. 412. 

3. A simple declaration that charity leg- 
acies are to be paid out of pure personalty, 
will not give to such legacies a priority 
upon the pure personalty over other lega- 
cies and charges; nor exempt any part of 
the estate from the ordinary rules of apply- 
ing and distributing the assets. A testa- 
trix created a mixed fund of realty and per- 
sonalty for payment of her debts and lega- 
cies, but she directed the charity legacies 
to be paid out of pure personalty. She 
afterwards directed her trustees to set 
apart a sum of stock sufficient to provide 
for a number of annuities, and as the an- 
nuitants died, the stock let loose was to be 
applied in payment of the charity legacies. 
Semble, that the direction alone was not 
of itself sufficient to exempt the charity 
legacies from being payable out of the 
realty, in the proportion of the realty to 
the personalty, but held, that the second 
part created a demonstrative fund of pure 
personalty out of which the charity lega- 
cies were to be paid. Sturge v. Dimsdale, 
6 Bea. 462. 

4. Devise to A. for his life, and from 
and after his decease, “ unto all and every 
the issue of the body of the said A. share 
and share alike, as tenants in common, and 
the heirs of such issue.” Held, that A. 
took an estate for life only. Greenwood vy. 
Rothwell, 6 Bea, 492; 8S. C. 6 Scott, N.S. 
670; 5 M. & G. 628. 

5. Testatrix gave, to the eldest son of 
her daughter who should be living at her 
own decease, ten guineas, and added that 
she left him no larger sum, because he 
would have a handsome provision from the 
estate of her late husband, and the estate 
of his own father (who was still alive ;) 





and she gave the residue of her property 
to all the children of her daughter, except 
the daughter’s eldest son, or such of her 
sons as, by the death of an elder brother, 
should become an eldest son, equally to be 
divided amongst them when the youngest 
should attain twenty-one. The daughter’s 
eldest son was provided for in the manner 
mentioned ; but he died before the young- 
est child attained twenty-one, and the pro- 
vision did not devolve upon the daughter’s 
second son. Held, nevertheless, that the 
latter was excluded from participating in 
the residue. Livesey v. Livesey, 13 Sim. 33. 

6. If a limitation is made dependent on 
the happening of either of two events, one 
of which is too remote, but the other is 
not; it will take effect if the latter event 
happens. Minter v. Wraith, 13 Sim. 52. 

7. Testator directed his trustees to sell 
his real and personal estate, and to pay the 
interest of the proceeds to his daughter for 
life, and, after her death, to assign the 
principal and the parts of his real and per- 
sonal estate remaining unsold (if any) to 
her children, when they should attain 
twenty-one; and, if his daughter should 
die without leaving issue, or leaving issue, 
all of them should die under twenty-one 
and without issue, then to assign the pro- 
ceeds and the parts of his real and personal 
estate remaining unsold (if any) to his per- 
sonal representatives, his, her, or their 
heirs, executors, administrators, and as- 
signs. The daughter who was the testa- 
tor’s next of kin at his death, died without 
having had a child. Held, that, by ‘is- 
sue” the testator meant “ children,” and 
that the persons who were his next of kin 
at his daughter’s death were entitled under 
the ultimate trust. Minter vy. Wraith, 13 
Sim. 52. 

&. Testator directed the rents of his 
estates to be accumulated for five years ; 
at the end of which time I leave as fol- 
lows: to H. G. 200/; and to W. B., W. 
C., E. M., or as many as are living, 1001. 
each; and to M. N., S. H., S. S., or as 
many as are then living, 50/. each; and 
the same sum to be given at the expiration 
of ten years from the time of my death, 
and ditto at the end of fifteen or twenty 
years from my death.” Two of the lega- 
tees died between the end of the tenth and 
the fifteenth year after the testator’s death, 
having received the payments which be- 
came due to them at the end of the fifth 
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and tenth years. Held, that the rights of 
the legatees named in the will, to receive 
the payments, were contingent on their 
surviving the times of payment, and, con- 
sequently, that the executors of the then 
deceased legatees could not claim any pay- 
ment at the end of the fifteenth year. 
Bruce v. Chariton, 13 Sim. 65. 

9. Testator bequeathed his residuary 
estate to trustees in trust to pay the inter- 
est to his niece for life, and directed, that, 
after her death, the trustees should pay, 
apply, transfer, or dispose of the residue 
amongst her children, equally to be divided 
between them, share and share alike, to be 
paid to sons at twenty-one, and to daugh- 
ters at that age or on their marriage ; and 
he empowered the trustees, after his niece’s 
decease, or in her lifetime with her con- 
sent, to raise, pay, and apply, for the pre- 
ferment and advancement of any of her 
children, all or any part of their presump- 
tive portions under the trusts aforesaid. 
Held, that there was no gift to the children 
except in the direction to pay to them, 
and, therefore, their portions did not vest 
in them until such of them as were sons 
attained twenty-one, and such of them as 
were daughters, either attained that age or 
married. Cheveaux yv. Aislabie, 13 Sim.71. 

10. Testator devised his estates to trus- 
tees, in trust to settle and convey the same 
to the use of, or trust for, G. R. (who had 
then no issue) for life, without impeach- 
ment of waste, with remainder to his issue 
in tail male in strict settlement. Held, 
that the words “in tail male,’ were de- 
scriptive, not of the issue, but of the in- 
terest they were to have; and that the 
estates ought to be settled on G. R. for 
life without impeachment, &c., with re- 
mainder to his sons, successively, in tail 
male, with remainder to his daughters as 
tenan's in common in tail male, with cross 
remainders in tail male. Testator directed 
a settlement to be made of his estates, and 
a power to be inserted in it, enabling the 
tenant for life to jointure any wife or wives, 


at on» or several times, to the extent of | 
subject to an annuity and to his debts, he 


one-fifth part of the then ordinary annual 
rental of the estates. Held, that the set- 
tlement ought to authorize the tenant for 
life to charge the estates with a clear year- 
ly rent-charge, not exceeding one-fifth of 
the yearly rent of the estates payable at 
the time of creating the charge. ‘lestator 
made two wills, one of his estates in Sus- 





sex, and the other of his estates in Bed- 
fordshire. By the latter he devised those 
estates to trustees, in trust to settle them 
on G. R., who was heir to the barony of 
D. for life, with remainder to his issue in 
tail male in strict settlement: “ Upon the 
like condition to that 1 have made in my 
will of my Sussex estates, so far as the 
change of circumstances will permit, that 
the said estates shall go over to the party 
next entitled, or the person for the time 


being possessed, becoming entitled to the 


barony of D.” Held, regard being had to 
the will of the Sussex estates, that the 
succession of a child or any male issue of 
a child of G. R. to the barony, ought not 
to exclude that child or his issue male 
from the enjoyment of the Bedfordshire 
estates, unless some other child, or the is- 
sue male of some other child of G. R. were 
in existence, to whom those estates might 
go over. ‘Testator directed his estates to 
be settled on G. R. for life, with remainder 
to his issue, in tail male, in strict settle- 
ment ; upon condition that all persons from 
time to time to come into possession of the 
estates should take and use the name and 
arms of T. Held, that the estates ought 
to be settled on G. R., for life, with re- 
mainder to his sons successively in tail 
male, with remainder to his daughters as 
tenants in common in tail male, with cross 
remainders in tail male; and that the pro- 
viso to be inserted in the settlement, as to 
taking the name and arms, and for giving 
over the estates on default, ought to be so 
expressed, as to take away the estates 
from the defaulting party and his descen- 
dants only ; that is, if a grandson of G. R. 
were the defaulting party, the consequence 
ought not to extend to the grandson’s 
brother. Trevor v. Trevor, 13 Sim. 108. 
11. The testor bequeathed a sum of 
3,000/. to his daughter for her separate 
use, for life, with remainder to her children 
as she should appoint; and, in default of 
appointment, to her children equally, with 
provisions for survivorship, advancement, 
and for the substitution of their issue ; and 


devised and bequeathed all the residue of 
his real and personal estate (naming se- 
curities for money) unto his son absolute- 
ly. Afier the date of the will, the testa- 
tor gave to his daughter and her husband 
a promissory note for 500/. then due to the 
testator. Ina suit by the children of the 
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daughter against the son, claiming to have 
the Tegacy ‘of 3 ,000/. invested and secured 
for their benefit, the defendant tendered 
parol evidence that, after the date of the 
will, the testator was requested by his 
daughter to confer some benefit on her 
husband, and that, thereupon, the testator 

gave her the promissory note, declaring 
that it was to be in part satisfaction of the 
legacy of 3,000/.; and that the testator 
was advised by his solicitor, that it was 
not necessary to alter his will to give it 
that effect. Held, that this evidence was 
admissible, as constituting an essential part 
of a transaction subsequent to, and inde- 
pendent of the will, of which subsequent 
transaction there was no evidence in writ- 
ing. That the parol evidence was not re- 
ceived as evidence of revocation or altera- 
tion of any part of the will, but as evidence 
of a transaction, whereby the legatee had 
received part of her legacy by anticipation. 
That the advance to the daughter and her 
husband was an ademption pro tanto of the 
legacy bequeathed by the will for the 
benefit of the daughter and her children. 
Whether, if the children had been all liv- 
ing at the date of the will, and been named 
therein individually, and not merely de- 
scribed as a class, the advance would have 
been an ademption, quere. irk v. Ed- 
dowes, 3 Hare, 509. 

12. Residuary g gift of the whole income 
of the testator’s property (which included 
leaseholds and long annuities) to his wife. 
for her life, at her own disposal, but not to 
sell without the consent of all parties; re- 
mainder to the brothers of the testator 
equally. Held, that, construing the gift 
with reference to the other provisions of 
the will, the widow was entitled to the in- 
come of the property for her life, in the 
state of investment in which it was left by 
the testator. Semble, in the application 
of the rule for converting into permanent 
investments, at the death of the testator, 
perishable property in which he has given 
interests for life, and other interests in 


succession, a court of equity in the latter | 
cases, When the meaning was doubtful, has | 


been in favor of that construction which 
would give to the tenant for life the enjoy- 
ment of the property in specie. inves v. 
Hinves, 3 Hare, 609. 





two sisters, by name, upon trust to convert 
the same into money, and apply the pro- 

ceeds towards payment of his debts and 
funeral and testamentary expenses; but 
his wearing apparel was to be given away 
to whom they might think fit. He then 
gave his freehold and leasehold premises 
to the same persons, upon trust to sell and 
divide the proceeds among certain persons, 
two of whom were the trustees; with a 
declaration that, in order to facilitate such 
sale, the receipts of the said trustees should 
be sufficient discharges. He then, after 
appointing his said trustees to be his exe- 
cutors, declared, that his said executors 
and trustees might retain to and reimburse 
themselves all their costs, charges, dama- 
ges, and expenses, occasioned by the due 
execution of the trusts thereby in them re- 
posed. Held, that the executors did not 
take beneficially the residue of the per- 
sonal estate which remained undisposed of 
after payment of the testator’s debts, and 
funeral and testamentary expenses. Mul- 
len v. Bowman, 1 Coll. 197. 

14. Testator bequeathed the interest of 
1,000]. stock to his grand-daughter for life ; 
and gave the residue of his personal estate 
to his wife. He then, after giving certain 
benefits to his daughter and grand-daugh- 
ter out of his real estate, directed, that, in 
case both of them, his said daughter and 
grand-daughter, should die without leay- 
ing children to attain twenty-one, the pro- 
ceeds of the sale of the real estate, together 
with the said 1,000/. stock, should go to 
the persons who would have been entitled 
to his personal estate under the statute of 
distributions in case he had died intestate. 
Held, that the right of the widow to the 
1,0V0/. stock, under the residuary clause, 
was devested by the subsequent clause, 
although she was herself one of the persons 
who, by virtue of that clause, and in the 
event therein mentioned, was to share the 
1,000/. stock; but held, also, that, until 
the event happened on which the gift was 
devested, she was entitled to all the divi- 
dends. Construction of the word “ other” 
contained in a residuary bequest of “all 
other the rest and residue” of the testator’s 
personal estate. Bequest of 1,000/. stock 
in a certain event “to the person or per- 


|sons who would under the statute of dis- 


13. Testator, by his will, gave all his | tribution of intestates’ effects, have been 


personal estate (his lease hold house and | 
premises excepted) unto his cousin and 


| entitled to my personal estate in case I had 
not disposed of the same by will.” The 
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description of the legatees is not one of 
persons, but of interest, and therefore their 
shares will not be equal, but according to 
the statute. Martin v. Glover, 1 Coll. 269. 

15. Bequest of 1,000/. to A. upon trust, 
to lay the same out in consols, and pay the 
interest and dividends to B. for life; and 
immediately after her decease, upon trust, 
that the said stock should be transferred 
to B.’s daughter C. in case she should then | 
have attained her age of twenty-one years, 
for her absolute use and benefit; but in 
case the said C. should not have attained 
her age of twenty-one years at the decease 
of her said mother, then upon trust to pay 
and apply the said interest and dividends, 
as the same should become due and payable | 
for the maintenance and support of the 
said C. until she should attain such age of 





quest that it should confer a legal interest, 
or affect the mere legal title to the subject 
of the bequest. Trail v. Bull, 1 Coll. 342. 

18. Upon the construction of a will. 
Held, that an absolute gift of the residue 
to the testator’s widow was cut down by 
subsequent expressions, to a life interest. 
Held, also, that the children of the testa. 
tor’s two sons took interests in the residue 
per stirpes. Flinn v. Jenkins, 1 Coll. 365. 

19. A legacy given to the testator’s 
trustees and executors as a mark of his 
respect for them: Held, not revoked by a 
codicil appointing other trustees in their 
room, and giving a legacy of equal amount 
to the newly appointed trustees and execu- 
tors, in similar language. Burgess v. Bur- 
gess, 1 Coll. 367. 

20. Testator, by his will, directed that 








twenty-one years, and upon her attainment | the fourth part of the net annual income 
thereof, upon trust to transfer the said|of his property (which was _ personal) 
stock or fund to the said C. for her use| should be paid in quarterly payments to 
and benefit. B. and C. survived the testa-| the eldest son of E.; and that, on his de- 
tor. Afterwards C. died in the lifetime of | cease, the quarterly payment of his annuity 
B. without having attained the age of should be contined to his heir-at-law ; and 
twenty-one years. Held, that C. took a/ failing the latter by death, so on in like 
vested interest in the 1,000/. Hammond | manner as long as there should be an heir. 
v. Maule, 1 Coll. 281. | Held, that this was an absolute gift of one- 
16. Upon the construction of a will:| fourth of the property to the eldest son of 
Held, that the residue of the testator’s per-| E. Testator, by his will, directed the in- 
sonal estate devolved to his cousins ger-| come of one-half of his personal estate to 
man, living at his death, except that the | be paid in equal shares to the eldest sons 
issue of any cousin, dying between the/of his sisters E. and M. At the date of 
date of the will and the death, took the | the will, an eldest born son of M. was 
prospective share of the parent. Upon living, but he afterwards died in the testa- 
the construction of the same will, the | tor’s lifetime, leaving a second born son 
share of a cousin dying without issue be-| of M. surviving him. After his death, and 
tween the date of the will and the death! with knowledge of it, the testator, by a 
of the testator, was held not to have lapsed, | codicil, directed the trustees of his will to 
but to have fallen into the bequeathed | divide a certain sum among all the children 
residue. Cort v. Winder, 1 Coll. 320. | then living of his sisters KE. and M., with 
17. Testator bequeathed all his personal the exception of the two provided for in 
estate to his wife, with the exception of | his will. Held, that the second born son 
two leasehold houses, the rents of which! of M. took the share given by the will to 
he gave to her during her life, and after) her eldest son. Thompson v. Thompson, } 
her death directed that they should be sold, Coll. 388. 
and the produce divided between his four; 21. The testatrix, by her will, gave the 
children; and he appointed his wife and) ultimate remainder in fee in all her lands 
another person his executrix and executor.|in Great Britain (upon certain events, 
Upon the death of the testator, the wife, which had taken place) to her grand- 
entered into possession of his personal | daughter B. J., in clear and unambiguous 
property, including the leasehold houses,| terms. By a codicil, which the testatrix 
and paid all the testator’s debts. Held,| directed to be annexed to, and taken as 
under the circumstances of the case, that | part of, her last will and testament, reciting 
she had assented to the legacy to the tes- that she had become possessed of certain 
tator’s children. It is not essential to the | freehold and other property since the date 
etlicacy or validity of an assent to a be-| of her will, she gave to B. J. an estate for 
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life, ‘instead of the devise and bequest | afterwards, he returned to that country. 


contained in the will,’ with remainder to 
such child or children as should be living 


| 


In 1804, he made a will in Paris, in which 
he stated, that he was born at Waterford, 


at the time of her decease, in fee, or if | and had come to France to obtain restitu- 


none such, then with remainder to the 
brothers and sisters of the whole blood of 


| tion of his 


| 


B. J. (with the exception of one of the} 


brothers by name,) who should be living 
at the time of her decease, in fee: but the 
codicil did not go on to dispose of the ulti- 
mate fee, in case the intermediate remain- 
ders should, as the fact had proved, never 
take effect: Held, that as the ultimate fee 
was given by the will to B. J., such dispo- 
sition thereof in the will, being unaltered 
by the codicil, must still be considered as 
taking effect. Doed. Murch v. Marchant, 
7 Scott, N. S. 644. 


DISCOVERY. 


Pending an appeal by the defendant from 
an order overruling a plea to discovery, a 
motion to stay the proceedings for compel- 
ling the defendant to put in his answer 
was refused, on the ground, that the court 
saw no doubt as to the question which 
was the subject of appeal; and that no in- 
jury would result to the defendant from 
giving the discovery. Drake v. Drake, 3 
Hare, 528. 


DISTRESS. 


Where a farm was let under an agree- 
ment, and the agreement imposed a penal- 
ty on the tenant for selling hay produced 
on the premises, and gave the lessor power 
to recover the same ‘by distress as for 
rent in arrear:” Held, that the lessor 
might so distrain, although the agreement 
was not under seal. ollitt v. Forrest, 1 
C. & K. 560. 


DOMICILE. 

A British subject went to settle in 
France, in 1762, and afterwards purchased 
an estate, and became naturalized there. 
In 1791, he left France, and came to Eng- 
land, in consequence of the French revo- 
lution, and shortly afterwards, his property 
was confiscated by the revolutionary goy- 
ernment. In January, 1802, he made a 
will in London, by which he left his prop- 
erty partly to a charity in Ireland, and 
partly to individuals resident in England, 
and appointed one of those individuals his 
executors. In April, 1802, emigrants were 
permitted to return to France, and, soon 





estate; and, after referring to 
his former will (which he had mislaid in 
London) he recapitulated, very nearly, its 
contents, and concluded by expressly con- 
firming it. He died in Paris in 1806, and 
his two testamentary papers were proved 
both in France and in England. Under 
the treaty of peace between England and 
France, in 1815, a large sum of French 
stock was set apart by the then French 
government, for the purpose of compensat- 
ing British subjects whose property had 
been confiscated by the revolutionary gov- 
ernment, and part of that sum was award- 
ed, by commissioners appointed by the 
British government, to the testator’s exe- 
cutors, for the loss of the testator’s prop- 
erty in France. The commissioners, un- 
der the powers of an act of parliament, 
sold the stock so awarded, and paid the 
proceeds into the court of chancery: Held, 
that the testator was domiciled in France 
at his death, and that the fund in court 
was not subject to legacy duty. The 
Commissioners of Charitable Donations and 
Bequests in Ireland v. Devereux, 13 Sim. 14. 


ELECTION, 


Where a party has notice that he is 
bound to elect to take under or against a 
will, and deals with the property given to 
him by the will as his own, that is a clear, 
deliberate, act of election, to take the pro- 
perty given to him. A testator directed 
certain of his own moneys, together with 
moneys belonging to his daughter, to be 
settled on her marriage, upon trusts speci- 
fied in his will. On the marriage of the 
daughter, the entire funds were settled up- 
on trusts, not in accordance with the direc- 
tions in the will: Held, that the settle- 
ment was an election to take under the 
will; but that the funds were bound by the 
trusts of the will, and not of the settlement. 
Testator directed that if his daughter should 
marry a professional gentleman, or a man 
embarked in trade or business, and not 
possessed of landed property, whereon to 
charge a suitable provision for her, certain 
trust funds should be settled upon her for 
her life, and after her decease, the principal 
to the issue to the marriage; but if she 
should marry a gentleman possessed of a 
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landed estate, and he should make a suit-| firmatory of the first. 
able provision for her and settle his estate | 11 Clarke & F. 85. 
on the issue of the marriage, that the trust} 3. A professional or official witness, giv- 
funds should be paid to her husband. The | ing evidence as to foreign law, may refer 
daughter married a country gentleman, not | to foreign law books to refresh his memory, 
possessed of any landed estate, and not aj or to correct or confirm his opinion ; but 
proiessional gentieman, or embarked in ws law itself must be taken from his evi- 
trade or business. He afterwards pur-|dence. A Roman Catholic bishop, holding 
chased a landed estate, and offered to make | the office of coadjutor to a vica-apostolic 
a settlement of it, upon being paid his | in this country, is, in virture of that office, 
wife’s fortune; but held, that the trust | to be considered asa person skilled in the 
funds should be setted according to the | matrimonial law of Rome, and therefore 
directions in the will; and that the hus-| admissible as a witness to prove that law. 
band was not entitled to a life interest The Susser Peerage, 11 Clarke & F. 85. 
therein. Briscoe vy. Briscoe, 1 J. & L.334.| 4. Before the claimant’s junior counsel 
en /summed up the evidence previously to the 
EMBEZZLEMENT. |opening of the case on the part of the 
1. It is embezzlement in the clerk of a | crown, the counsel for the crown were re- 
friendly society fraudulently to withhold | quired by the committee to declare whether 
the rents of a house collected in the course | they would or would not call evidence on 
of his duty as clerk ; and he may be laid | a question of foreign law, so as to enable 
to be the clerk or servant of the trustees to | the claimant’s counsel to determine whether 
whom the house was conveyed, if appointed | they would then (as they conld not after- 


The Sussex Peerage, 








either by them or the society. It is no | wards) produce any additional evidence on 


defence that the business of the society has | 
not been conducted occording to the stat- | 
ute. Reg. v. Miller, 2 Moo. 249. | 

2. A person employed by A. B to sell | 
goods for him at certain wages may be 
convicted of embezzlement as the servant 
of A. B., though at the same time em- 
ployed by other persons and for other pur- 
poses. Reg. v. Batty, 2 Moo. 257. 


EVIDENCE. 
1. The declarations of a deceased cler-! 


that question. 
Clarke & F. 86. 
5. A. and B. claimed an estate adversely, 
as heirs ex parte paterna, and C. claimed 
the estate as ex parte materna. Ina suit 
by A. against B., to set aside a compromise 
entered into between them B. admitted he 
had in his possession cases submitted for 
the opinion of counsel after C.’s adverse 
claim, and in contemplation of legal pro- 
ceedings. Held, that they were not privi- 
leged. In the same case, the defendant B 


The Sussex Peerage, 11 


gyman to his son, to the effect that he had | stated that A. and C. had entered into some 


celebrated a marriage between the deceased 
peer and his alleged wife, are not receiva- 
ble in evidence as the declarations of a de- 
ceased party made against his own interest; 
such interest not being an interest of a pe- 
cuniary nature. ‘The law does not recog- 
nize the apprehension of possible danger of 
a prosecution as creating an interest which 
can bring these declarations within the rule 
in favor of their admissibility in evidence 
upon the ground of their being declarations 
made against the interest of the party ma- 
king them. The Sussex Peerage, 11 Clarke 
& I. 85. 

2. Ina claim of peerage, where evidence 
has been produced for the purpose of estab- 
lishing a certain point, the party who has 
produced it will not, should the crown call 
evidence of a contradictory kind, be al- 
lowed to produce additional evidence con- 


compromise to share the proceeds of the 
estate, and that he believed that the suit 
was carried on by A. for the benefit and in 
concert with C. Held, that this did not 
relieve B. from the obligation to produce 
the cases. Holmes y. Baddeley, 6 Bea. 521. 

6. To prove the execution by defendant 
of an instrument on which he is sued, if it 
be shown that such instrument is executed 
by a person bearing defendant’s name, it is 
not necessary to give evidence strictly 
identifying the person, whose signature is 
proved with the party on whom the pro- 
cess has been served, unless facts appear 
which raise a doubt of the identity. In an 
action for goods sold, against William Seal 
Evans, it appeared that, about five years 
before action brought, William Seal Evans 
had been a customer, and had written a 
letter acknowledging receipt of the goods. 
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The witness who proved these facts did 
not know whether defendant was the same 
W. S. Evans; nor was any further evi- 
dence given of the fact. Held, a sufficient 
prima facie case. In an action against 
LTenry “Thomas Ryde, as acceptor of a bill 
of exchange, it appeared that a Henry 
Thomas Ryde, had kept cash at the bank 
where the bill was made payable, and had 
drawn checks which the cashier had paid. 
The cashier knew the party’s handwriting 
by the checks, and swore that the accept- 
ance was in the same writing: but he had 
not paid any check for some : time, did not 
know the party personally, and could not 
further identify hima with defendant. Held, 
a sufficient prima facie case. — v. 





Evans, Roden v. Ryde, 4 Q. B. 626 

7. The plaintiff obtained a hedge’ s order | 
for a commission to examine witnesses. 
The parties having agreed upon A. and B. 
as commissioners, the plaintiff obtained 
another order to examine witnesses upon | 
interrogatories before A. and B., without 
deseribing them as commissioners, and | 
without referring to any commission. The 
defendant afterwards withdrew the name | 
of B., his commissioner, and declined to 
proceed with the examination, upon the 
ground that the second order was informal. 
The plaintiff then obtained a further order 
to examine witnesses before A. on inter- 
rogatories ex parte: Held, that the exam-| 
inations taken under the last order were | 
admissible in evidence, although the de-| 
fendant had received no notice of the time 
a place of taking the examinations. J7- 
— ombie v. Anton, 6 M. & G. 27. 

A. had guaranteed the payment to B. 
of ‘ea bills of exchange accepted by C. | 
C. afterwards handed over the amount of 
the bills toB. A fiat having issued against 
C., his assignees, in an action for money | 
had and received, recovered the money 
back from B., as having been paid by way 
of fraudule at preference. In an action by 
3. against A. upon the guarantee, A. 
pleaded that C. had paid, and B. had re- 
ceived the money in satisfaction of the 
bills, which allegation was traversed by 
the replication. ‘Held, that the payment 
did not amount toa pay ment in satisfac- 
tion. Held, also, that B. might prove the! j 
facts under the above replication. But | 
held also, that the verdict and judgment i in 
the action by the assignees against B., al-| 
though evidence to explain the transaction, 


was not conclusive against B. that the 
money had been received by B. to the use 
of the assignees. Pritchard v. Iitchcock, 
6 M. & G, 154. 

9. To debt for money lent, interest, and 
money due on an account stated, the de- 
fendant pleaded never indebted and pay- 
ment. At the trial, the plaintiff put ina 
memorandum written by the defendant, 
containing an admission of a debt of 1 0001. 
due to the plaintiff; but the memorandum 
also contained a statement that part of the 
debt had been paid in cash, and the rest by 
a bill at four months: Held, that it was 
competent to the plaintiff, in order to an- 
ticipate the inference arising from this 
memorandum, that the whole debt was 
satisfied, to give in evidence the supposed 
bill, though on an insufficient stamp. 
Smart v. Nokes, 7 Scott, N. S. 786. 

10. On a plea of plene administravit, it 
appeared that the intestate, six months be- 
fore his death, had assigned all his effects 
| to trustees for the benefit of such of his 
creditors as should execute the deed of 
assignment. The deed was executed by 
himself and the trustees, but not by any 
other creditor: Held, that the administra- 
tor might give in evidence advertisements 
published soon after the execution of the 
deed, stating where the deed lay for exe- 
cution by the creditors, and calling a meet- 
ing of creditors as to sale of the effects, 
and also a resolution of that meeting, that 
the effects should be sold, as this evidence 


/went to show that the deed was acted 
upon, and was a bona fide and not a frau- 
'dulent deed. 


Stroud v. Dandridge, 1 C. 
& K. 445. 

12. T. occupied lands from 1790 to 
1815, but had ceased to occupy them be- 
fore the time of his death. At T.’s death, 
among his papers were found a series of 


receipts for the rent of this land, from 1790 
‘to 1804, signed by M. P. sen., who died 


in 1806, and a similar series of receipts for 
rent from 1806 to 1815, signed by M. P. 
jun., the daughter of M. P. sen., who 
died in 1826: Held, in ejectment for these 
lands, that these receipts were receivable 
as evidence of the seisin of M. P. sen. and 
M.P. jun. An examined copy of an entry 
in a parish register of marriages is receiva- 

ble in evidence to prove a marriage, al- 
though the entry in the register purport to 
be attested by one witness only, the words 


'“in the presence of” in the entry being 
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followed by one name only. Doe d.| vessel to be consigned to C. and Co., Liv- 
Blayney v. Savage, 1 C. & K. 487. erpool, or to their agents at her port of 
12. A and B. were indicted for burglary | discharge in the United Kingdom ;” and 
and stealing. A part of the stolen prop-|in the margin was the following memoran- 
erty was found in the house of each of the |}dum: This charter subject to £5 per 
prisoners: Held, that the wife of A. was a|cent, payable by the ship.” Held, that 
competent witness to prove that she took | the jury might infer from the fact of A. 
to B.’s house the stolen property that was | having executed this charter, an implied 
found there. Reg. y. Sills, 1 C. & K. 494. | contract by him to pay C. his commumission. 
13. In an action for use and occupation | Smith v. Boutcher, 1 C. & K. 573. 
by the assignees of a bankrupt, it was} 18. In order to show that the defendant, 
proved that the defendant had said that he | in an action for goods sold and delivered, 
had been served with a writ for rent by the | was not liable, it was proposed to ask a 
attorney for the assignees, but that the | witness whether the plaintiff’s wife had 
bankrupt was his landlord, and his attorney | said anything to him as to the person whom 
had sent an indemnification for the bank-|her husband had trusted for the goods. 
rupt to sign, which the bankrupt had signed: | Held, that the question could not be put. 
Held, that the assignees were entitled to | Duckworth y. Johnston, 1 C. & K. 535. 
give in evidence statements made by the| 19. In an action against the indorser of 
bankrupt, without any further proof of the | a bill of exchange, a memorandum in writ- 
nature or extent of the idemnity. <Arkle y.|ing, made by the defendant’s wife, of the 
Wakeman, 1 C. & K. 516. receipt of notice of dishonor, at the place 
14. In an action of trespass against five |from which the bill was dated, (the de- 
for breaking into the plaintiff’s house, in|fendant himself not having been resident 
which the defendants have paid money into | there at the time) is admissible, after the 
court, the plaintiff cannot go into proof (as | death of the wife, to prove that the defend- 
evidence of malice) that nine months after | ant had due notice of dishonor. Wharton 
the trespass, one of the defenants indicted |v. Wright, 1 C. & K. 585. 
him for perjury. Evidence of the conduct} 20. In an action for a libel, charging the 
of the parties before the trespass, if it had | plaintiff with a false and malicious prose- 
reference to it, might be receivable, but |cution, in which the defendants pleaded 
not evidence of the act of one defendant | that the statements in the alleged libel are 
done by him long after the trespass. New-| true, evidence is not receivable of state- 
ton v. Holford, 1 C. & K. 537. ments made by witnesses examined before 
15. A., by an agreement in writing,|the magistrates on behalf of the prosecu- 
agreed to win stones, &c., “for the pur-| tion, in order to show, quo animo, the pros- 
pose of building” certain cottages: Held, | ecution was conducted. Newton v. Rowe, 
that parol evidence could not be given to|/1C. & K. 616. 
explain the sense in which the word build-| 21. In an action for goods sold and de- 
ing”? was used. Charlton v. Gibson, 1 C. | livered upon the credit of the defendant, a 
& K. 541. | question as to the amount of the defend- 
16. Where goods are sold by sample, | ant’s income cannot be put, if the evidence 
evidence of a custom of trade as to return- | be tendered with a view to show the im- 
ing or making an allowance for such of the | probability of authority having been given 
goods as do not answer the sample, is re- | to purchase the goods. Where, however, 
ceivable. But in such a case the vendee | an action was brought against a widow for 
cannot claim the benefit of the custom, if | dresses ordered and worn by her daughter, 
he have not elected to comply with it | who was about tobe married: Held, that 
within a reasonable time. Cooke v. Rid-| evidence of the amount of the defendant’s 
delien, 1 C. & K. 561. | income was admissible, as tending to show 
17. Where A. employs B., a broker, to| that the dresses were not supplied upon 
procure a charter for a ship, and B., em-| her credit, but upon the credit of her daugh- 
ploys C., another broker. Semble, that |ter’s future husband. owe v. Polking- 
evidence of a custom of trade is admissible, ; horne, 1 C. & K. 618. 
to show which of the brokers is entitled to| 22. A question having no general bear- 
be paid the commission by A. The body | ing on the matters in issue, may be made 
of the charter contained this clause: ‘* The! material by its relation to the witness’s 
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credit, and false swearing thereon will be 
perjury. Reg. v. Overton, 2 Moo. 263; S. 
C. 1 Car. & M. 655. 


EXECUTOR AND ADMINISTRATOR. 


1. Part of a testator’s assets consisted of 
a promissory note. the executor, though 
requested by the parties interested so to 
do, neglected to get it in; and about two 
years afterwards it was lost by the insol- 
vency of the debtor. Held, that the exe- 
cutor was personally liable. Coney v. 
Bond, 6 Bea. 486. 

2. An executor, upon transferring stock 
to a legatee, paid one sixteenth per cent 
to a stock broker for identifying him at the 


Bank. He was allowed the payment in 
passing his accounts. Jones v. Powell, 6 
Bea. 488. 


3. Under a decree in a legatee’s suit, to 
take the usual accounts, A. B. went in 
and claimed the residue, which the master 
found him entitled to; but the residue was 
not then ascertained, and no order was 
mnade in respect of it. Held, that A. B. 
was not precluded from afterwards asking 
relief against the executor, in respect of an 
alleged breach of trust, in a suit of his own, 
he not having, in the first suit, been in a 
situation to investigate the accounts of the 
executor, or to claim the relief which he 
asked in the second. Guidici v. Ainton, 6 
Bea. 517. 

4, On a plea of plene administravit it was 
proved, on the part of the plaintiffs, that, 
at the time of the death of the intestate, 
there were crops on his farm, but that 
there had been an auction on the premises 





about a month before, at which these crops 
were put up for sale: 
crops remained on the premises at the time 
of the death of the intestate, it lay on the 


these crops had not come to his hands 
Stroud v. Dandredge, 1 C. & K. 445. 


FALSE PRETENCE. 


that the prisoner intended to marry H. G. 
H., and wanted the money to pay for a 
wedding suit he had purchased, is not suffi- 
cient to sustain a conviction. Reg. v. 
Johnston, 2 Moo. 254. 

3. On an indictment for obtaining money 
&c., under false pretences, a party who 
has concurred and assisted in the fraud 
may be convicted as principal, though not 
present at the time of making the pretence 
and obtaining the money. Reg. v. Moland, 
2 Moo. 271. 

4. Parol evidence is admissible of the 
false pretences laid in an_ indictment, 
though a deed between the parties, stating 
different considerations for parting with 
the money, be put in evidence for the 
prosecution, such deed having been made 
for the purpose of the fraud. Reg. v. 
Adamson, 2 Moo. 286; 8S. C.1 C, & K. 192, 

FERRY. 

The owner of a ferry obtained an act of 
parliament enabling him to build a bridge, 
instead of a ferry, and to take tolls thereon; 
and enacting that any person who should 
evade the payment of the tolls by convey- 
ing, or assisting to convey, passengers, 
&c., across the river, within the limits of 
the ferry, otherwise than by the bridge, 
should forfeit and pay 40s. for every such 
offence, to be recovered in a summary 
way before a justice of the peace, and 
levied under a warrant to be issued by 
such justice; and that one moiety of such 
penalty should be paid to the informer and 
the other to the owner of the bridge; and 
that, where no sufficient distress was found, 
the offender might be committed for non- 


Held, that, as the | payment of such penalty; and that any 


| 
| 


defendant, as administrator, to show that | 


party aggrieved might appeal from any 
order of a justice, under the act, to the 
quarter sessions, but no order or proceed- 
ings in the execution of the act should be 
removed by certiorari or any other suit or 
process to any court of record at Westmin- 
ster. On a motion to restrain a railway 


1. An indictment for obtaining money, | company, whose terminus was within the 


&c., under false pretences, must allege that | 
the defendant knew the falsehood “ falsely | 
and fraudulently,” is not enough. Semble, | 
an acquittal for larceny of goods is no bar | 
to an indictment for obtaining the goods | 
under false pretences. Lteg v. Henderson, | 
2 Moo. 192, S. C. 1 Car. & M. 328. 

2. An indictment for obtaining money 
from H. G. H. under the false pretence 





limits of the ferry, from conveying railway 
passengers across the river in steam-boats: 
Held, that although the act which substi- 
tuted the bridge for the ferry, gave the 
owner of the bridge no right of action 
against persons evading the tolls, yet, if he 
were entitled to recover penalties against 
offenders under the act, de die in diem, a 
court of equity would protect him by in- 
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junction from the infringement of his right. 
That as no action could be brought, under 
the act, by the plaintiff against the railway 
company, in respect of the alleged wrong, 
a court of equity would not simply leave 
the plaintiff to proceed by distress, in order 
that his legal right might be tried in reple- 
vin, but would direct an issue to try such 
right, and require the defendants not to 
raise any objection at law on the ground 
that the alleged wrong was done by a cor- 
poration. That, where the opinion of a 
court of equity was not clearly for or 
against the plaintiff, it would be governed 
by the balance of inconvenience on either 
side in granting or refusing the injunction ; 
and where the damage to the plaintiff was 
shown to be small in amount, the court 
would not prejudice the legal question by 
granting the injunction, but would require 
an account to be kept pending the trial at 
law. Cory v. The Yarmouth and Norwich 
Railway Company, 3 Hare, 593. 


FORGERY. 


1. A forged request to pay a third per- 
son money on account of the supposed 
writer will not sustain an indictment for 
forgery, describing it either as an under- 
taking, warrant, or order for the payment 
of money. Reg. v. Thorn, 2 Moo. 210. 

2. Where it was shown to be the cus- 
tom of bankers to give receipts on the de- 
posit of money in the following form: 
** Received of A. B. eighty-five pounds to 


his credit—This receipt not transferable ;” | 


and to repay the money with interest on 
the return of the receipt, with A. B.’s 
name written on it. Held, that forging 
the name of A. B. and receiving the money 
due, on its return, was a forging and utter- 
ing an acquittance of 85/. Reg. v Atkin- 
son, 2 Moo. 215; S. C. 1 Car. & M. 325. 


3. A writing directed to A. and Co. re- | 


quiring them to pay the bearer on demand 
a sum of money, is not, on an indictment 
for forgery, a bill of exchange or order for 
the payment of money. Reg v. Curry, 2 
Moo. 218. 

4. A forged bill of exchange given in 
payment by the prisoner to one of two 
known partners may be laid to be forged, 
&c., with intent to defraud that one, the 
partnership dealing having been conducted 
by him only. Reg. v. Hanson, 2 
245; S.C. 1 Car. & M. 334. 


Moo. | was paid over to the obligees. 


for the payment of money, ts net sustained 
by a forged letter requesting a person with 
whom the supposed writer had dealings to 
pay money, the balance being at the time 
against the writer. Reg v. Roberts, 2 
Moo. 258, 8S. C. 1 Car. & M. 652. 

6. A writing purporting to authorize the 
bearers to receive money deposited in a 
bank by a friendly society on accountable 
receipts, and purporting to be signed by 
the principal officers of the society, may, 
in an indictment for forgery, be alleged to 
be a warrant for the payment of money. 
The bankers having received the money 
on terms of repayment to the order of the 
society, it is forgery, &c., in members of 
the society to forge such a document and 
receive the money thereby. Reg. v. Har- 
ris, 2 Moo. 267. 

7. An instrument payable to the order 
of A., and directed at Messrs. P. & Co., 
bankers,”? may be described as a bill of ex- 
change in an indictment for forgery. Reg. 
v. Smith, 2 Moo. 295. 

The plaintiff effected an insurance with 
the defendant on the ship Lord Cochrane, 
at and from Pernambuco to Liverpool de- 
clared to be on freight valued at 2,000/.: 
the declaration alleged a loss by perils of 
the sea. The ship, whilst coming out of 
the harbor of Pernambuco, struck on a reef, 
and thereby received such injury as to 
render it necessary to put back for repair ; 
the cargo was taken out, and the ship re- 
paired at a cost of 7,132/. 3s. 8d., including 
the charge of landing and reloading the 
cargo; there being no other means of rais- 
ing funds to pay for the repairs, the master 
'executed a bottomry bond, by which the 
ship, freight, and cargo, were pledged for 
that sum, and her bottomry premium of 
20]. per cent.: the ship afterwards sailed 
‘for Liverpool with her original cargo on 
board, and arrived there in safety; the 
| plaintiff, as soon as he received intimation 
lof the extent of the damage done to the 
|ship, gave notice of abandonment of ship 
and freight to the respective underwriters, 
‘and repudiated the bond, whereupon the 
‘ship was taken possession of by the par- 
ties claiming under the bond, and sold un- 
| der an order of the admiralty court ; at the 
‘sale the ship produced 1,675/., which, with 
the freight earned on the homeward voyage, 
Held upon 
a special case, in which it was agreed that 





5. An indictment for forging an order'the court should draw all inferences that 
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in their opinion ought to be drawn by a 
jury that,under the circumstances disclosed, 
the plaintiff was entitled to recover as for 
a total loss against the underwriters on 
freight. Benson v. Chapman, 7 Scott, N. 
S. 625. 


HUSBAND AND WIFE. 


By a deed of separation, A and B. were 
named trustees for the wife. B. never ex- 
ecuted the deed, but promised to do so, 
and on two occasions instructed an attor- 
ney to enforce the deed against the hus- 
band. B. (whe survived A.) having died, 
the wife brought an action upon the deed 
in the name of the executors of B. against 
her husband, the proceedings in which ac- 
tion were stayed by a judge’s order; the 
Court of Common Pleas, on the applica- 
tion of the wife, set aside the order upon 
payment of the costs of the application, 
and giving security to the exeeuters against 
the costs of the action, te the satisfaction 
of the master. The court subsequently 
refused to interfere with the discretion of 
the master as to the amount of the securi- 
ty. Archard v. Coudsting, 6 M. & G. 75. 


INJUNCTION. 


1. Bill by a cestué que trust, against the 
assignees of the trustee, who had become 
bankrupt, for an account and payment of 
what was due in respect of a breach of 
trust committed by the bankrupt, and to 
restrain the assignees from distributing his 
estate amongst his creditors. The Vice- 
Chancellor of England refused the injunc- 
tion ; because he had no jurisdiction to in- 
terfere with the administration of a bank- 
rupt’s estate at the suit of a person claim- 
ing as a general creditor. Halferd v. Gil- 
low, 13 Sim. 44. 

2. A plaintiff who has obtained the com- 
mon injunction, cannot sustain it on 
grounds contained in the answer, but not 
stated in his bill. Cresy v. Beavan, 13 
Sim. 99. 

3. On a motion made on behalf of the 
minorlty for an injunction to restrain the 
majority of the members of a corporation 
from surrendering their charter, with a view 
to obtain a new charter, for an object differ- 
ent from that for which the original char- 
ter was granted, the Vice-Chancellor Bruce 
granted the injunction until the hearing. 
Ward v. Tee Society of Attornies, 1 Coll. 
370. 





INSOLVENT DEBTOR. 


A suit was instituted by a son against 
his mother. A compromise was effected, 
whereby the mother agreed to settle asum 
on the son and his family, and pay 1701. 
amengst such ef the son’s creditors “ as 
should be willing to accept the same in full 
discharge of their respective debts, and 
should express their consent” before a 
given day. None of the creditors assent- 
ed, and no payment was made to them. 
The son became insolvent. Held, that the 
mother was not liable to pay 170/. to the 
assignees. Sherwood v. Walker, 6 Bea. 
401. 


JOINT STOCK CGMPANY. 


In a prospectus of a propesed associa- 
tion, the names of the defendents appeared 
as president and vice-president: in this 
prospectus the capital stock was said to 
consist ef 1,000,0002, in 50,000 shares of 
20/1. each: both defendants signed the fol- 
lowing document :—‘* We whose names 
are hereunto subscribed de agree to sub- 
scribe for the number of shares and amount 
of stock of the above association set oppo- 
site to our respective signatures, and pay a 
deposit of 51 per share thereon to the 
bankers of the asseciation when shares to 
the amount of 50,000/. shall have been 
taken, upon having twenty-one days’ no- 
tice thereof ; the required amount of shares 
was never subscribed for ; the two defend- 
ants attended two meetings, but did no 
other act to identify themselves with the 
company. In an action for work and la- 
bor in copying maps and plans at the re- 
quest of the secretary, it was left to the 
jury to say, Ist, whether or not there had 
been any direct contract entered into by 
the defendants with the plaintiff; 2ndly, 
whether there was any partnership formed 
of which the defendants were members ; 
3dly, whether the defendants had held 
themselves out to the world or to the 
plaintiff as partners in the concern. The 
jury having returned a verdict for the de- 
fendants: Held, that such verdict was jus- 
tified by the evidence, and that the direc- 
tion was correct. Wood v. The Duke of 
Argyll, 7 Scott, N. S. 885. 


LANDLORD AND TENANT. 


1. A lessee of furnaces, iron works, and 
iron-stone mines, covenanted to work the 
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furnaces effectually, unless prevented by 
inevitable accident or want of materials, or 
unless the ironstone should be insufficient 
in quantity or quality, or would not, by it- 
self, or with a proper mixture or process, 
make good common pig-iron. Held, that 
the mixture intended was not necessarily 
of ingredients procurable on the demised 
premises. 


pig-iron by B. & Co., his employers, whieh 
was to be put into a furnace to be melted, 
| and he was paid according to the weight of 
|the metal which ran out of the furnace and 
became pudle bars. A. put the pig-iron 
into the furnace, and also put in with it an 
iron axle of B. & Co. which was not pig- 
‘iron; the value of the axle to B. & Co. 





The lease also contained a cov-| was 7s., but the gain to the prisoner by 


enant to raise a certain quantity of iron-| melting it and thus increasing the quantity 


stone in each quarter of a year, and pay 
certain royalties upon it, or else to pay a 
certain fixed quarterly rent to the landlords. 
Held, that the landlords, having declared 
in respect of breaches of both the above 
named covenants, and money having been 
paid into court, and accepted in satisfaction 
of the latter, were entitled to nominal 
damages only in respect of the former. 


of metal which ran from the furnace was 
Id.: Held, that if the prisoner put the axle 
into the furnace with a felenous intent to 
convert it to a purpose for his own profit, 
it wasa larceny. eg. v. Richards, 1 C. 
& K. 532. 

2. Goods of an adjudged felon, stolen 
from his house, in the possession and occu- 





pation of his wife, may be described in an 


The lease contained a covenant to repair | indictment for larceny, as the goods of the 


and yield up in repair the furnaces, fire- 


engine, iron works, dwelling houses, and|scribed without office found. 


all other erections, buildings, improvements, 
and alterations, to be thereafter erected, 
built, or set up, exeept the ironwork cast- 
ings, railways, wimseys, gins, machines, 
and the moveable implements and materi- 
als used in or about the said furnaces, fire- 
engine, iron works, stone pits, and premi- 


Og © sre "ae wer clive > ° ° 
ses ; and there was a power given to the | the residue of the term, at a rent of 3/. per 


lessors to purchase those articles, giving a 
certain notice before the expiration of the 
lease. Held, that the defendants had a 
right to remove whatever was in the na- 
ture of a machine or part of a machine, 
but not what was in building or support of 
building, although made of iron; and that 
in such removal the defendant might dis- 


turb such brickwork as was necessary, and | 


were not bound to restore it to a perfect 
state, as if the article it was intende to sup- 
port or cover were still there ; but that the 
defendants were liable for any unnecessary 
disturbance of brickwork. J oley v. Adden- 
brooke. 14 M. & W. 174. 

2. A. was tenant of a farm over which | 
two railways passed, in respect of which | 
tenants’ damages were payable to the own-| 
er of the land, or to his lessees or tenants. 
A. received the money: Held, that if the 
land covered by the railway passed to A. 
by the agreement under which he became 
tenant, the owner could not recover that 
money as money had and received to his 
use. Wilson v. Anderson, 1 C. & K. 544. 

LARCENY. 


1. A. was supplied with a quantity of 





| to the mortgagor, 


But the house cannot be so de- 
Reg. v.- 
s&s C9C. & P. 


Queen. 


Whitehead, 2 Moo. 181; 
429, 


LEASE. 


1. Mortgagee of leaseholds, held for a 
term of years, joined with the mortgagor 
in leasing part of the property to A. B. for 


annum, payable to the mortgager, his ex- 
ecutors, administrators, and assigns. The 
lease contained a clause reserving the right 
of re-entry, in case of non-payment of rent, 
his executors. adminis- 
trators, or assigns. There was also a de- 
claration that nothing therein contained 
should be construed to defeat, impeach, or 
determine the estate of the mortagee un- 
der the mortgage deed, so far as the same 
affected the entirety of the premises. After 


| the execution of the deed, the mortgagor 


became bankrupt: Held, that A. B. was 
entitled to the benefit of this lease, exempt 
from the mortgage, but that the mortgagee 


| and not the assignee of the mortager was 


entitled to the rent of 31. per annum. Ed- 
| wards v. Jones, 1 Coll. 247. 

2. A. by deed, “ in consideration of the 
rents, covenants, and agreements, herein- 
after reserved and contained,” on the part 
of B., covenants to grant to A. at his re- 
quest, a lease of a house ; habendum for 
twenty-one years from a day past, “* but de- 
terminable as hereinafter mentioned.” B. 





covenants to lay out a certain sum on the 
premises. And it is agreed that the lease 
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shall contain a covenant for the payment 
of rent and other usual covenants ; “‘ and 
also a covenant, as it is also hereby agreed, 
on the part of A. for the quiet enjoyment, 
&c.; and it is also agreed that it shall be 
lawful for, and in the event of a lease be- 
ing executed, there shall be contained in the 
lease a proviso empowering B. to determine 
the tenancy or the lease,” &c.: Held, a pre- 
sent demise. Before the date of the deed 
(September, 1835) A.was the owner of a 
row of houses running from north to south, 
witha garden at the back ofeach (to the east) 
In the rear of the gardens, and divided from 
them by a wire-fence, was a shrubbery with 
a gravel walk, which was used in common 
by the occupiers of all the houses. This 
shrubbery was bounded on the east and 
north by the fence of J. 8. By the instru- 
ment the premises demised to B. were de- 
scribed as “ the first house south in the 
row called, etc., with the garden and shrub- 
bery at the rear and north side thereof, and 
extending to J. S.’s fence either way, &c., 
and also liberty of way and passage to and 
for such person for the time being occupy- 
ing the premises intended to be hereby de- 
mised in, along and over the walk in the 
rear of the houses, &c. inclosed by the 
wire fence from the garden-ground occupied 
with such several houses.” The fence of 
J. S. ran along the south side of the gar- 
den belonging to the house demised to B. 
as far as the wire fence dividing the gar- 
den from the shrubbery. In September, 
1839, A. by indenture of lease demised to 
C. another house in the same row, with a 
reservation of a similar right of way. Held, 
that the premises demised to B. included 
at least some portion of the angle of the 
shrubbery at the back of his garden, be- 
tween the wire fence and the fence of J. S 
to the east, and therefore that C. had no 
right to walk over the whole of the land 
@omprised in that angle. Curting v. Mills, 
6M. & G. 173. 

3. By an instrument under seal, and 
stamped with a lease stamp, W., in consid- 
eration of the rents, covenants, and agree- 
ments thereinafter reserved and contained 
on the part of C. his executors, &e , to be 
paid, performed, and observed, covenanted, 
promised, and agreed with C , his execu- 
tors, &c., that she, W., ber heirs or assigns, 
should and would at any time during the 
term thereinafter agreed, to be cemised, 
upon request, made to her or them in writ- 





ing under the hand of C., his executors, 
&c., for that purpose, grant and execute to 
C., his executors, &c., and C. thereby con- 
sented and agreed to accept and execute a 
counterpart of a good and effectual demise 
or lease of certain premises therin described 
for the term of 21 years froma day past, 
determinable as therinafter mentioned, at 
a certain rent, payable quarterly ; and C. 
thereby covenanted to lay out a certain 
sum in repairing, painting, &c. ; and it was 
agreed and declared that there should be 
contained in the said lease and counterpart 
by and on the part of C., his executors, 
&c.; and also a covenant for payment of 
rent &c., and also a covenant for “ as it was 
also thereby agreed on the part of the said 
W., her heirs, or assigns,” for quiet enjoy- 
men, and a power to C., his executors, 
&c., to determine the said tenancy on the 
said lease at the end of the 3rd, 7th, or 14th 
year of the said term of 21 years, on giv- 
ing a certain notice: Held, an actual de- 
mise, and not a mere agreement for a fu- 
ture lease. Curling v. Mills, 7 Scott, N. 
S. 709. 

4. The declaration stated that A. H., in 
her lifetime, demised a certain messuage 
and land to the defendant, for eleven years ; 
that the defendant covenanted with the 
said A. H., her executors, administrators, 
and assigns, to pay the rent ; that the said 
A. H. being possessed of the reversion 
died, after making her will; and that the 
plaintitls, as her administratrices with the 
will annexed, became possessed of the said 
reversion. Breach, nonpayment of the 
rent. The defendant traversed specially, 
that the plaintiffs were possessed of the 
said reversion. At the trial it appeared 
that S. H., the husband of A. H., after de- 
vising his estates to his two sons, at that 
time minors, in fee, devised as follows :— 
“‘ And it is my will and pleasure, that my 
said wife shall have the use and occupa- 
tion, or annul increase, at her pleasure, of 
all that my said farm, &c., during the mi- 
nority of my said sons, she keeping the 
premises in repair, and paying all interest 
monies, outgoings, &c. ; | also give and be- 
queath the use and occupation of all my 
farming stock, &c., unto my said wife, her 
executors, and administraturs, until ny son 
J. S. H. shall attain twenty-one years, she 
paying thereout unto my said five daughters 
590/. a-piece.” S. H. having died, his 
widow, in the year 1835, made a lease to 
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the defendant for eleven years, reserving 
rent payable to herself, ‘ her heirs, execu- 
tors, administrators, or assigns,’”’ and died 
in 1841. The action was brought by the 
plaintiffs, as administratrices of A. H. du- 
ring the minority of the sons, for the rent 
of the premises: Held, that the wife took 
an estate, not for her life, but during the 
minority of the sons, and therefore that 
the plaintiffs were entitled to recover. Held, 
also, that there was no variance between 
the lease and the statement of it in the de- 
claration, the lease being set out according 
to its legal effect, and the word “ heirs” 
being superfluous. Whitmore v. Lamb 12, 
M. & W. 813. 


LIBEL. 


1. A declaration alleged that the defend- 
ant published the following libellous mat- 
ter, of and concerning the plaintiff, as a 
schoolmaster: ‘During the last seven 
years no boys have received instructions at 
the school. The decay of this school 
seems mainly attributable to the violent 
conduct of the master. His treatment of 
two boys on two separate occasions, sub- 
jected his modes of punishment to investi- 
gation before the magistrates, one boy hav- 
ing been subsequently confined to his bed 
under surgical advice for a fortnight.” 
The defendant pleaded as to so much of 
the libel as imputed to the plaintiff, that 
during the last seven years no boys had re- 
ceived instructions at the school of the 
plaintiff, and that the plaintiff’s conduct as 
master of the said school had been violent, 
and that the plaintiff’s treatment of a boy 
on one occasion subjected his, plaintiff’s 
mode of punishment to investigation be- 
fore the magistrates ; that for seven years, 
no boys had received instructions at the 
plaintiff’s school ; and that on divers days 
and times he violently chastised certain 
scholars, and on one occasion, so ill-treated 
a scholar, that his mode of punishment was 
investigated before a magistrate: Held, on 
special demurrer, that the libel was not di- 
visible ; and that the plea was bad for not 
showing that the loss of scholars was occa- 
sioned by the plaintiff’s violent conduct. 
Smith v. Parker, 2 D. & L. 394. 

2. In case for a libel against a copart- 
nership, the jury may take into their con- 
sideration, in estimating the damages to 
which the plaintiffs are entitled, the pros- 
pective injury which may accrue to the 





partnership from the defendant’s act. Greg 
ory v. Williams, 1 C. & L. 568. 


LIEN. 


A. being entitled to three debts, cove 
nanted with B., that in case he received 
itin full, he would pay him 1,000/.; but 
in case he should receive part only, he 
would pay one-sixth of the sum recovered. 
A. received one of the debts, which he 
wholly retained. Afterwards, and within 
three months before A.’s imprisonment and 
taking the benefit of the Insolvent Act, he 
(without pressure) assigned one of the 
debts to B. to secure one-sixth of the debt 
recovered, ond those still unpaid. It was 
set aside as fraudulent underthe act. Held, 
also, that B. had not as against the insolv- 
ent’s assignees, any lien on the remaining 
debts, for the one-third of the first debt 
improperly retained by A. JZarris v. Lloyd 
6 Bea. 426. 


MANSLAUGHTER. 
1. Semble, if A. kill B., under provoca- 


tion of a blow not sufficiently violent in it- 
self to render the killing manslaughter, but 
the blow be accompanied by very aggra- 
vating words and gestures, that wil be but 
manslaughter in A. Jteg, v. Sherweod, 1 
C. & K. 556. 

2. Where husband and wife are separat- 
ed by common consent, the husband grant- 
ing tbe wife a stipulated al:owance, which 
is regularly paid, he is not bound tosupply 
her with shelter; but if he knows, or be 
informed that she is without shelter, and 
refuses to provide her with it, in conse- 
quence of which her death ensues. Sem- 
ble, that he is guilty of manslaughter (even 
though the wife be laboring under disease, 
which must ultimately prove fatal) if it 
can be showd that her death was accelera- 
ted for want of the shelter which he had 


denied. eg. v. Plummer, 1 C. & K. 60 


MORTGAGE, 


1. Circumstancos under which a mort- 
gagee in possession was exonerated from 
having the mortgage account taken with 
annual rests. A sum which was in court 
at the time the mortgage took possession. 
Held, under circumstances, to go in dis- 
charge of the mortgagee’s interest due at 
that time. Rent received by the receiver 
before the mortgagee took possession, but 
not paid to her till afterwards, assumed, un- 











ANALYTICAL DIGEST. 


25 





Murder—Partnership. 





der circumstances of the case, (but not de- 
cided) to go in discharge of the interest 
due to the mortgagee at the time of taking 
possession. Rent which did not appear to 
have been received by the receiver before 
the mortgagee took possession :—Held, 
under the circumstances of the case, not 
to go in discharge of the interest due to the 
mortgagee at the time of taking possession. 
Horlock v. Smith, 1 Coll. 287. 

2. Upon a mortgage from B. to A., the 
mortgage deed, dated the 13th of February, 
1834, recited that “‘as an inducement to A. 
to advance the money, had agreed to cove- 
nant for the due payment of the interest,” 
B. covenanted to pay the principal and in- 
terest for the same after the rate of five 
per cent. on the 13th of February, 1835, 
and ©. covenanted that B. and C., or one 
of them, would, during the continuance of 
the mortgage security, pay the interest to 
become due in respect of the said principal 
sum after the rate, &c., by two even half- 
yearly payments, on the 13th of August, 
and the 13th of February. The indenture 
also contained a power of sale, on six 
months’ notice, in default of payment of 
principal and interest, with authority to A. 
out of the proceeds, to pay herself the 
principal and interest, “or so much thereof 
as shall be then due.” Held, that C.’s cov- 
enant was not limited to the payment of the 
first two half year’s interest, but was a cov- 
enant for payment of the interest so long 
as the principal remained unpaid. The 
breach assigned was, that on a certain day 
which had elapsed before the commence- 
ment of the suit, to wit, on the 13th of 
August, 1842, there became, and was, and 
still was, due and owing for, and in respect 
of divers, to wit, six half-year’s interest of 
and upon the said principal sum, a large 
sum of money, to wit, 90/. which had not 
been paid. Held, sufficiently certain, on 
special demurrer. ing v. Greenhill, 6 M. 
& G. 59. 


MURDER. 


1. On an indictment for murder against 
several, one cannot be convicted of an as- 
sault committed on the deceased in a _pre- 
vious scuffle, such assault not being in any 
way connected with the cause of death. 
Reg. v. Phelps, 2 Moo. 240 ; S.C. 1 Car. & 
M. 180. 

2. Murder may be committed on a child 
still attached to the mother, by the navel 





string. eg. v. Trilloe, 2 Moo. 260; S. 
C. 1 Car. & M. 650. 

3. An indictment for murder of a bas- 
tard child described as HJarriet Stroud, is 
not sustained by proof of a child christened 
Harriet and only called by that name, 
though the mother’s name was Stroud. ‘The 
proper description is JZarriet. A child 
‘“whose name is to the jurors unknown,” 
is not good, because the name of Harriet 
was known. eg. v. Stroud, 2 Moo. 270; 
S.C.1C. & K. 187. 


PARTNERSHIP. 


1. An account was settled, and releases 
executed between the residuary legatees of 
a partner and the representatives of the 
surviving partner. Numerous and import- 
ant errors in the account having been 
proved, the release was set aside, but hay- 
ing regard to the lapse of time, and the 
loss of books and documents, the Master 
of the Rolls declined opening the accounts 
altogether, but gave liberty only to sur- 
charge and falsify. A stipulation that in- 
terest should be allowed on the capital of 
partners presumed under the circumstan- 
ces. In a partnership between A. & B. 
interest was allowed on the capitals. C., 
who was a clerk and relative, was cog- 
nizant of the terms on which the partner- 
ship was carried on. B. retired, and A. 
and C. continued the business; the whole 
capital embarked therein belonged to A. 
There was an absence of all proof of any 
agreement between A. and C. in respect of 
interest on capital. D. and F. were after- 
wards admitted into the business, and an 
interest account of capital was then re- 
sumed: Held, under these circumstances 
and from the knowledge that C. had of the 
terms on which the first partnership had 
been carried on, that it must be assumed 
that interest on capital was to be allowed 
in the second partnership. Partnership ac- 
counts have been directed to be taken by 
the Master, in a case in which some of the 
books had been lost, the Master of the 
Rolls directed the Master, if it should ap- 
pear in taking the account that any neces- 
sary books, &c., should be wanting, to re- 
port the same specially ; and whether, in 
consequence of the want of such books, 
he was unable to proceed satisfactorily in 
taking the accounts. Where a release has 
been executed, and the parties have for a 
long space of time acquiesced in it, the 
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mere proof of errors will not, in the ab- 
sence of fraud, induce a court of equity 
either to set it aside or to give leave to sur- 
charge and falsify; but the nature and 
amount of the errors alleged and proved, 
may have a very considerable effect in the 
consideration of the question whether the 
release was fairly obtained. Millar v. 
Craig, 6 Bea. 433. 

2. Partnership stipulation, that a son of 
one partner, or in case of his minority, the 
executor should, on the death of such 
partner, succeed to hisshare. The Master 
of the Rolls, on the terms of the partner- 
ship deed, considered it an option, and not 
an obligation. Madgwick v. Wimble, 6 
Bea. 495. 

3. Articles of partnership provided, that 
on the 3lst of December in every year, or 
such other day as all the partners should 
agree upon, a general partnership account 
and rest, and a valuation and appraisement 
of the property and stock should be made, 
and signed by the partners, and on the ex- 
piration of the partnership term, the part- 
nership property should be realized and di- 
vided on the footing of such last annual 
rest ; and, if any partner should die during 
the partnership term, his representatives 
should receive payment of his share of the 
capital and stock, as ascertained at the last 
annual rest, with interest thereon (in lieu 
of profits from that time) by instalinents ; 
and such representatives to have no right 
to look into the partners’ ip books. The 
partnership continued for several years, but 
the partners did not make the annual ac- 
count and rest as provided by the articles. 
One partner died: Held, that the represen- 
tatives of the deceased partner were not 
entitled to a sale of the partnership prop- 
erty, as upon a dissolution; that the rest, 
and not the day of the rest, was the essence 
of the partnership contract ; and, therefore 
that the representatives of the deceased 
partner were entitled to participate in the 
profits up to the time of his death; and, 
also to have the account taken. by means 
of the partnership books, in the usual way. 
Simmons v. Leonard, 3 Hare, 581. 

4. If the fact of a man being a dormant 
partner ina firm become known, and on 
his retiring from the firm notice of that cir- 
cumstance be not given to those persons 
who were aware of his being such partner, 
he will be liable to those persons for debts 
contracted by the firm after his retirement 





therefrom. Farrar v. Deflinne, 1C. & K. 
580. 


PERJURY. 


1. An indictment for perjury, removed 
by certiorari, came on to be tried as a Nisi 
Prius record. As soon asthe jury were 
sworn, the defendant asked to have the in- 
dictment read at length to the court and 
jury. The judge directed it to be done. 
An indictment for perjury in an affidavit 
stated the affidavit to have been sworn “ be- 
fore one R. G. W. then and there being a 
commissioner duly authorised and empow- 
ered to take affidavits in the said county of 
Gloucester, in or concerning any cause de- 
pending in her said Majesty’s Court of Ex- 
chequer at Westminster. It was proved by 
Mr. R. G. W. that he had acted as a com- 
missioner for taking affidavits in the exche- 
quer for ten years, but had never seen his 
cominission ; and that ten years ago he ap- 
plied to his agent to procure for him a com- 
mission to take affidavits in the exchequer, 
and that his agent had told him that he had 
done so :—Held, that the proof of Mr. R. G. 
W.’s acting as a commissioner was prima 
facie evidence that he was so. On an ap. 
plication to a judge to discharge A. from 
custody on a ca. sa., A. made an affidavit, 
in which he stated, that he had been pre- 
viously taken in execution on the same 
judgment and discharged by order of the 
plaintifi’s attorney ; and that, in order to 
make the second arrest, the back door of 
his house had been broken open. A. be- 
ing indicted for perjury on this affidavit, 
the indictment, in setting out the affidavit, 
alleged, that the defendant swore and made 
affidavit, that G. W., the officer who made 
the second arrest, ‘‘ was appointed for the 
purpose of such occasion only, at the spe- 
cial instance and part of the said plaintiff,” 
and that G W. “ made efforts to break the 
front hall-door of the said dwelling-house,” 
and “then went round to the door of the 
back-kitchen of deponent’s said dwelling- 
house which is the only outer door of the 
same.” The affidavit itself stated that G, 
W. was appointed ‘ at the special instance 
and peril of the said plaintiff,” and that G. 
W. “ went round to the door of the back- 
kitchen of deponent’s said dwelling-house, 
which is the only outer-door of the same.” 
In being objected, that there were variances, 
the judge allowed them to be amended un- 
der the statute 9 Geo. 4, c. 15, as_ neither 
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of the assignments of perjury were at all 
affected by these misrecitals of the affida- 
vits, and therefore these misrecitals could 
not affect the merits of the case. Reg. v. 
Newton, 1 C. & K. 469. 

2. A person may be indicted for perjury 
who gives false evidence before a grand ju- 
ry when examined as a witness before them 
on a bill of indictment, and another witness 
on the same indictment, who is in the grand 
jury-room while such person is under ex- 
amination, is competent to prove what such 
witness swore before the grand jury, and so 
is a police-officer who was stationed within 
the grand jury-room door, and take them 
to the foreman of the grand jury, these per- 
sons not being sworn to secrecy, although 
the grand jury are so To convict a per- 
son of perjury in swearing falsely before a 
a grand jury, it is not sufficient to show 
that the person swore to the contrary be- 
fore the examining magistrate,as non constat 
which of the contradictory statements was 
the true one. Reg. v. Hughes, 1C. & K. 
519. 

3. Perjury cannot be committed in evi- 
dence given before commissioners of bank- 
rupt, when there was no good petitioning 
creditor’s debt to supportthe fiat. Reg. v. 
Ewington, 2 Moo. 223: S. C. 1 Car. & M. 
319. 


PLEADING, (EQUITY). 


1. A plaintiff may call for information of 
a very minute character, which the de- 
fendant is bound in duty to afford, yet he 
may do it in such a way as to amount to 
what is called impertinence, or prolixity 
amounting to impertinence. Where a 
party is required to set forth information, 
and he refers to a book containing all that 
information, it will be impertinent for him 
afterwards to repeat the information con- 
tained in that book. Marshall v. Mellersh, 
6 Bea. 558. 

2. In a defence founded upon an allega- 
tion that the plaintiff has released or as- 
signed his rights for a pecuniary considera- 
tion paid to him, it is incumbent on the de- 
fendant to prove that the consideration was, 
in fact, paid. Vandaleur v. Blagrave, 6 
Bea. 578. 

3. An agreement in writing for the sale 
of an estate by a father to his son expressed 
a money consideration, but the conveyance 
of the estate expressed the consideration 
of natural love and affection. To a bill by 





the son for a discovery of the conveyance, a 
plea of the agreement in writing, and that the 
purchase money had never been paid or re- 
leased, was held, under the circumstances, 
to be defective, in not averring that the mo- 
ney wasdue. Bill of discovery in aid of an 
action of ejectment. Plea, that the plain- 
tiff had contracted to purchase the estate, 
and that the defendant had a lien on it for 
the unpaid purchase money. Semble, that 
the plea is no defence to the discovery ; but 
that the proper mode of protecting the 
equitable interest of the defendant is by a 
cross suit for relief. Drake v. Drake, 3 
Hare, 523. 

4. Quere, in what cases successive pur- 
chasers are properly made parties to a suit 
for specific performance. Nelthorpe v. Hol- 
gate, 1 Coll. 203. 

5. If a defendant cannot object to a party 
being made a co-defendant, he cannot object 
to his being made a co-plaintiff, if the inte- 
rests of the several co-plaintiffs are not 
conflicting Nelthorpe v. Holgate, 1 Coll. 
303. 

6. Under the will of her husband, a 
woman had a general power of appoint- 
ment over asum of £20,000 consols, which 
was to be raised and invested out of the 
husband’s personal estate, and in aid there- 
of, out of his realty. Upon the husband’s 
death, a suit was instituted against the 
wife, as his executrix, and against the de- 
visees in trust of his real estate (who had 
power to sign receipts) for the administra- 
tion of his real and personal estate. Pend- 
ing the suit the wife died, having by her 
will appointed to various persons the £20,- 
000 consols, part only of which, by reason 
of the deficiency in the husband’s person- 
alty, had been appointed and invested. Up- 
on a bill filed against the wife’s executors 
to revise the administration suit—Held, as 
to that part of the appointed fund which 
was invested and opportioned, that, suppos- 
ing the object of the suit to be, to make it 
contributory to the husband’s assets, the 
appointees were necessary parties ; but, as 
to the remainder of the fund :—Held, that 
they were not necessary parties. Where 
appointees are numerous, they may be rep- 
resented as defendants to a suit, by some 
on behalf of the rest. Millbank v. Collier, 
1 Coll. 237. 


PLEADING, (COMMON LAW). 
1. Declaration: detinue of goods, and 
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an indebitatus count, in debt, for goods 
sold and delivered. Pleas, as to the deti- 
nue non detinent ; plaintiffs not possessed ; 
leave and license ; as to the debt, never in- 
debted ; payment after cause of action ac- 
crued ; and receipt of a bill in satisfaction, 
after cause of action accrued. Issues 
thereon. It was proved that F., a broker, 
being authorised by plaintiffs to offer for 
sale goods of theirs in dock, reported to 
them an offer from defen?ants, which plain- 
tiffs agreed to if for cash with the usual 
prompt, which meant (in the particular 
trade) cash on delivery, at the end of two 
months, subject to a discount on earlier de- 
livery. FF. acting as broker for both par- 
ties, sold the goods to defendants without 
disclosing plaintiffs’ names, and delivered 
to plaintiffs a sold note stating the contract 
as “prompt two months:” whereupon 
plaintiffs endorsed and delivered to F. the 
delivery warrant. F. afterwards gave de- 
fendants a bought note stating the contract 
“ prompt — bill two months,” and handed 
to them the delivery warrants, under which 
they obtained the goods: he at the same 
time drew on them atwo months’ bill for 
the amount, which they accepted and paid 
when due. F. negotiated the bill, and ap- 
propriated the proceeds to his own use. 
Plaintiffs, on the expiration of the prompt, 
and after paying of the bill, being then ig- 
norant both of the variance between the 
notes, and the payment by bili, applied to 
defendants for payment, which was refused. 
Plaintiffs made no special demand of the 
goods. Verdict for defendants. Held, on 
rule to enter the verdict for plaintiffs, that, 
the variance between the bought and sold 
notes being material there was no contract ; 
that the delivery by plaintiffs, being on the 
supposition that there was a binding con- 
tract on the terms of the sold note, did not 
make out the plea of leave and license ; 
and that plaintiffs were entitled toa verdict 
on all the issues on the count in detinue. 
Also, that defendants were entitled to a ver- 
dict on the plea of nunguam indebitatus to 
the contract in debt, no contract having ex- 
isted; but that they must fail on the other 
pleas to that count, asthose pleas assumed 
the existence of the contract. Gregson v. 
Ruck, 4 Q. B. 727. 

2. Under an issue in trespass quare clau- 
sum fregit, ona plea that the close was not 
the property of the plaintiff, the plaintiff’s 
possession at the time of trespass is alone 





in issue, and the defendant cannot set up 
title to the close, without pleading in con- 
f-ssion and avo dance. Whittington v. Bux- 
all, 1 D. & M. 184. 

3. Assumpsit by payee against maker of 
a promissory note. Plea, that the note 
was made and delivered to the p'aintiff by 
the defendant, jointly with, and as surety 
for, J. S. for securing the repayment of a 
loan to J. S. of £20 by a friendly society ; 
that the said loan was made in the ordinary 
way of business of the society, the said 
loon was to be repaid by J. S. by weekly 
instalments of 8s., and discount .t the rate 
of 2s. on the pound, and no more, was to 
be charged for the forbearance of the mo- 
ney, to be deducted from the £20 at the 
time of its advance; and that the society 
wrongfully and fraudulently, contrary to 
its rules, and without the defendant’s con- 
sent, deducted a larger sum as discount 
than 2s. on the pound :—Held, bad on spe- 
cial demurrer. Brown v. Wilkinson, 3 M. 
& W. 14. 

4. The replication of de injuria is admis- 
sible in an action of debt in simple contract. 
To an action by payee against maker of a 
promissory note, the defendant pleaded, 
that the plaintiff procured the defendant 
to make the note by fraud, and that the de- 
fendant was induced to make and deliver it 
by such fraud, and there never was any con- 
sideration or value for the making and pay- 
ment by the defendant of the note. Re- 
plication, de injuria:—Held good. Cow- 
per v. Garbett, 13 M. & W. 33. 

5. To an action for goods sold, the de- 
fendant pleaded, as to thesum of £17 15s, 
parcel, &c., that the same became cue 
trom him to the plaintiff as the price of 
goods sold, which before and at the time of 
the sale were part of the estate of one J. 
A., then lately deceased who died intestate ; 
that the plaintiff, pretending to be the ex- 
ecutor of J. A., and not being executor or 
administrator, nor having any right or title 
to the goods, sold the said goods to the de- 
fendant, who believed the plaintiff to be 
such executor; that, after the sale, and 
before the payment of the said sum of £17 
l5s., to the plaintiff, to wit, on the 13th of 
December, 1841, letters of administration 
of the goods, &c., of J. A. were granted 
to G. N., which said G. N. afterwards, and 
before the payment of the sum of £17 15s. ; 
to wit, on, &c , gave notice of his appoint- 
ment as such administrator to the defendant, 
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and requested the defendant to pay him the 
said sum of £17 15s.; whereupon the de- 
fendant did pay to the said G. N. the said 
sum of £17 15s.:—Held, on motion for 
judgment non obstante veredicto, that, al- 
though the plea was formal, in omitting to 
state that the money was paid before action 
brought, or before plea pleaded, neverthe- 
less that it was substantially a good defence, 
and, therefore, the plaintiff was not entitled 
to judgment non obstante veredicto. Allen 
y. Hopkins, 13 M. & W. 94. 

6. To an action of trover by assignees 
of bankrupts, the defendants pleaded, that 
before the bankrupts were possessed of the 
goods as in the declaration mentioned, they 
the defendants held and were possessed of 
them as the warehousemen and agents of 
the persons from whom the bankrupts af- 
terwards purchased them ; that the bank- 
rupts purchased them from F. Brothers, un- 
der a contract for payment by bill at four 
months ; that from the time of the purchase, 
the defendants held them asthe warehouse- 
men and agents of the bankrupts ; that the 
bill of exchange became due before the 
bankruptcy, and that the bankrupts being 
unable to meet it, it was thereupon agreed 
between them and F. Brothers, in con- 
sideration that the latter would forbear 
to take proceedings to compel payment of 
the bill, and would accept the said goods in 
satisfaction and discharge thereof, that the 
bankrupts should re-transfer and re-deliver 
the goods tothem. The plea then averred, 
that the defendants had notice of the pre- 
mises, and assented to the re-delivery to F. 
Brothers ; that, before the bankruptcy, the 
goods were accordingly re-transferred and 
re-delivered to them, and were accepted by 
them in satisfaction of the bill of exchange ; 
and that all property and interest in the 


7. Trover for certain bales of silk. Plea, 
as to four bales, parcel, &c., that D. A. & 
Co. were the factors of the plaintiffs, and 
were intrusted by them with certain dock 
warrants for the delivery of the said four 
bales of silk; that D. A. & Co. had applied 
to the defendant for an advance of money 
upon the pledge of the said four bales of 
silk ; that it was agreed between the de- 
fendant and D. A. & Co. that D. A. & Co. 
should pledge with the defendant, the said 
four bales of silk as a security for the mo- 
ney. ‘The plea further alleged the deliv- 
ery of the dock warrants, the pledging of 
the said bales of silk, and an advance of 
money thereupon, and so justified the de- 
taining of the goods. Replication, that D. 
A. & Co. were not intrusted with the said 
dock warrants, &c.: nor did they agree 
with the defendant for the said four bales 
of silk, &c. :—Held, bad on special demur- 
rer, for duplicity. Bonzi v. Stewart, 2 D. 
& L. 258; S.C. 5 Scott, N.S.1; 4M.& 
G. 295. 

8. Defendant being under terms to plead 
issuably, delivered with his pleas a rule to 
reply, and the plaintiff obtained a week’s 
time to reply, at the end of which, instead 
of replying, he signed judgment, on the 
ground that one of the pleas was not issu- 
able :—Held, that the plaintiff had waived 
the objection to the plea, by obtaining time 
'to reply. Stead v. Carey, 2 D. & L. 270. 

9. The plaintiff declared upon an agree- 
;ment by the defendant, which recited that 
jan estate had been mortgaged by W,, 
‘since deceased ; that plaintiff had joined in 
a bond as a collateral security for the mort- 
gage money, and had afterwards been com- 
_pelled to pay off a portion of it; that de- 

fendant had taken upon himself the man- 
| agement of W’s affairs, had repaid plaintiff 





goods vested in and became the property in | part of the money which he had paid, and 
possession of IF’, Brothers, by a re-delivery | had agreed to pay him the residue of the 
thereof to them by the defendants, by au-| proceeds of the mortgage property when 
thority of the bankrupts before the bank- | sold, and in the mean time to appropriate 
ruptcy ; and that therefore the defendants | the rents of the premises to the payment of 
refused to deliver the goods to the plain-|the same sum as that for which plaintiff 





tiffs as assignees, which was the conversion | 


complained of. Replication, that it was 
not agreed between the bankrupts and F. 
Brothers asin the pica mentioned, nor were 
the goods re-transferred, re-delivered, or 


accepted in satisfaction, as therein alleged ; | 


concluding to the country :—Held, bad on 


had a lien on the premises ; that defendant 
had requested plaintiff to release and con- 
vey his interest to A. & H., and that he 
had done so, reserving to himself a lien on 
the property as aforesaid. The agreement 
then stated, in consideration of plaintiff 
having paid the said money, and having 





special demurrer, for multifariousness. De | released and conveyed all his interest to A. 
Wolf v. Bevan, 13 M. & W. 160; 2D. &'& H., reserving to himself the said lien, 
L345. 
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defendant undertook and agreed to repay 
him the remainder of the sum so paid by 
him: Held, on demurrer, that the declara- 
tion was bad, as it disclosed no considera- 
tion for defendant’s promise. Kaye v. Dut- 
ton, 2 D. & L. 291. 

10. The plaintiff assigned to the de- 
fendants, by deed, a debt due to him, upon 
trust first, to pay the costs and charges of 
the trust itself; secondly, to pay money 
due from the plaintiff to a banking company 
not exceeding £500; thirdly, to pay the 
surplus, if any, to the plaintiff. The de- 
fendants having received £758, under this 
deed, the plaintiff brought the present ac- 
tion for money had and received to his use. 
There was no proof of any amount stated, 
nor of the precise amount to which the 
plaintiff would be entitled. Held, first, that 
money had and received would not lie 
against the defendants, as the trust was still 
open. Secondly, that the defendants might 
avail themselves of the defence that the 
contract was by deed, under the general 
issue. ‘The proper form of action in such 
a case is covenant upon the deed; per 
Creswell, J., Edwards v. Bates, 2 D. & L. 
299. 

11. To an action of indebitatus as- 
sumpsit for money received by the defend- 
ants for the use of the plaintiffs, and for 
money due on an account stated, the de- 
fendants pleaded that the plaintiffs were 
copartners in trade: that the plaintiff Gor- 
don, with the privity of the other plaintiffs, 
employed the defendants to sell certain per- 
sonal property belonging to the plaintiffs as 
such copartners, which the defendants 
agreed to do, that, at the time of Gordon’s 
applying to the defendants to sell, and also 
at the time of the sale, and of their making 
the advances thereinafter mentioned, they 
believed Gordon to be the sole owner of 
the property, and that he had full author- 
ity to dispose of it as his own, they, the de- 
fendants, having no knowledge that the 
other plaintiffs had any interest in it ; that 
after they had been so empowered to sell 
the property, and before it was sold, they 
did, at the request of Gordon, advance to 
him the sums of money mentioned in the 
plea, upon an agreement before made be- 
tween them, that they, the defendants, 
might reimburse themselves out of the pro- 
ceeds of the property to be sold; and that 
the advances were made on the faith of 
such agreement and not otherwise; and 





that they did afterwards sell the said pro- 
perty for Gordon, “the other plaintiffs at 
the said several times aforesaid suffering 
and’ permitting the said Gordon to deal 
therewith as his own sole property, without 
objection or interference.” The plea then 
justified the retaining the money to reim- 
burse themselves for such advances under 
that agreement. The plaintiffs, in their re- 
plication, traversed the allegation that ‘ the 
other plaintiffs, at the said several times 
aforesaid, suffered and permitted the said 
Gordon to deal therewith as his own sole 
property without objection or interference.” 
After verdict for the plaintiff for the full 
amount. Held, on motion in arrest of judg- 
ment, that the traverse was an immaierial 
one, and that the proper course was not to 
arrest the judgment, but to award a replea- 
der. The rule that a repleader is never 
awarded in favor of that party who makes 
the first fault in pleading, only holds where 
the immaterial issue is found against the 
party who made the first fault in pleading. 
Gordon v. Ellis, 2 D. & L. 308. 

12. A declaration in an action for the 
infringement of a patent, made profert of 
the letters patent, not setting them out ver- 
batim. The defendant, being under terms 
to plead issuably, pleaded non concessit : 
Held, on motion, that the plea was issuable. 
Semble, that the plea of non concessit, under 
such circumstances, would be good on de- 
murrer. The defendant also pleaded that 
the plaintiffs had represented to the Queen 
that their invention was an improvement ; 
that the letters patent were granted on such 
representation ; that such representation 
was untrue, and that the Queen was de- 
ceived ; and that the invention was not an 
improvement : Held, that this plea was not 
the same as a plea that the invention was 
of no use to the public: Held also, that 
such a plea was sufficiently described in 
the abstract of pleas, as a plea that the in- 
vention was no improvement. DBedells v. 
Massey, 2 D. & L. 322. 

13. In debt for goods soid, defendant 
pleaded that H., plaintiff’s agent, had pro- 
cured from defendant, and that plaintiff re- 
ceived, a bill of exchange for and on ac- 
count of the sum of £59 17s. 4d., parcel, 
&e. Replication, that HZ. took the bill 
without plaintiff’s consent, knowledge, or 
authority ; that before the commencement 
of the suit, and within a reasonable time, 
to wit, on, &c. plaintiff gave defendant no- 
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tice thereof ; and that afterwards, and 
within a reasonable time, to wit, on the day 
and year aforesaid, the bill was returned by 
the plaintiff to the defendant. Rejoinder, 
that H. took the bill with the plaintiff’s 
consent, knowledge, and authority: Held 
that the plaintiff was not entitled to judg- 
ment non obstante veredicto; as it did not 
appear on the face of the replication, that 
the bill was returned before action brought. 
Hlusley v- Bull, 2 D. & L. 340. 

14. In trespass for crim. con. the Court 
of Common Pleas allowed the defendant to 
add a plea “that the plaintiff, at the time 
of the trespass, had renounced the comfort 
and fellowship of his wife, and had finally 
separated himself by deed from, and was 
living apart from her.” Harvey v. Watson, 
2D. & L. 343. 

15. A declaration in trespass alleged 
that the defendants on a certain day, as- 
saulted the plaintiff and imprisoned him, 
and kept and detained him so imprisoned 
for a long time, to wit, for the space of 
twenty-four hours. The defendants plead- 
ed “as to the said imprisoning the plain- 
tiff, and keeping and detaining him in 
prison ;” that plaintiff made a disturbance 
in and outside a church during divine ser- 
vice, and committed a breach of the peace ; 
and in order to prevent such disturbance 
and preserve the peace, the defendants 
“ did a little imprison the plaintiff, and keep 
and detain him imprisoned for a reasonable 
time in that behalf, to wit, until he ceased 
such disturbance and breach of the peace, 
to wit, for the space of two hours.” The 
plaintiff replied de injuria, and also now as- 
signed that the defendants imprisoned him 
after he ceased the disturbance and breach 
of the peace: Held, on special demurrer, 
that the replication and new assignment 
were not double. Worth v. Terrington, 2 
D. & L. 352. 

16. To debt for goods sold, &c., the de- 
fendant pleaded, in bar, that the goods were 
sold to him jointly with one S., and not to 
the defendant alone, and were to be paid 
for by the defendant and S., and not by the 
defendant alone ; that the plaintiff sued S. 
for the same debt, and recovered judgment ; 
concluding with a verification: Held, on 
special demurrer, that a judgment recovered 
against one of two joint contractors is a 
good bar to an action against the other, 
though no execution has issued : Held, also, 
that it sufficiently appeared that the debt 





was not joint and several ; that the matter 
was properly pleaded in bar, and not in 
abatement ; that the plea did not amount 
to the general issue; and that it need not 
conclude with prout patet per recordium. 
King v. Hoare, 2 D. & L. 382. 

17. To trespass de bonis asportatis the 
defendant pleaded, that before the time 
when, &c., to wit, on the 25th of June, 
1843, the defendant being seized of a mes- 
suage, demised the same to B. for a certain 
term, to wit, a term of three years, com- 
mencing from the 24th of June in that year, 
at a certain yearly rent; that before the 
said time when, &c., and during the said 
demise, and the term thereof granted, to 
wit, on the 25th of Dec. 1843, a tcertain 
sum of the rent aforesaid for a certain term, 
to wit, a quarter of a year of the said ten- 
ancy ending on the day and year last afore- 
said, became due, and at the said time 
when, &c., remained in arrear ; whereupon 
the defendant, at the said time when, &c., 
entered and distrained for the said arrears 
of rent: Held, on special demurrer, that 
the plea was bad, for not specifically sta- 
ting that the tenancy existed at the time 
of the distress. Quere, if the demise were 
well stated? Drew v. Avery, 2 D. & L. 
371. 

18. A declaration stated that an action 
was depending at the suit of the plaintiffs 
against D., that D. was arrested and in cus- 
tody of the sheriff by virtue of a capias duly 
issued in the action by order of a judge, and 
indorsed for a bail for £69 ; that costs and 
charges had been incurred by the plaintiffs 
in the prosecution of the said action; and 
that thereupon in consideration that plain- 
tiffs would discharge D. out of custody, the 
defendant promised to pay the plaintiffs the 
debt, interest, and costs in the action against 
D. Averment, that plaintiffs discharged D. 
Breach, non payment. Plea, that there was 
not any claim or demand, or cause of action 
against D. in respect of which the plaintifis 
could or were entitled to recover in the ac- 
tion ; that plaintiffs, by discharging D., did 
not give up or part with any available 
remedy, as the plaintiffs then well knew, 
that the arrest and proceedings were color- 
able only, and were not commenced for the 
purpose of trying any doubtful or contested 
question of fact : Held, on special demurrer 
to the plea, that the declaration disclosed a 
sufficient consideration ; and that the plea 
was no answer, as it did not show that the 
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arrest was fraudulent or illegal. Smith v. 
Monteith, 2 D. & L. 358. 

19. In an action by the assignee of a 
patent for its infringement, the Court of 
Exchequer of Pleas allowed the defendant 
to plead non concessit, and a traverse of the 
assignment, together with other pleas. 
Where an action is brought by order of the 
Court of Chancery, it is no ground for dis- 
allowing pleas, that they raise issues upon 
matters not disputedin that Court ; and per 
Rolfe B., even though in violation of a pos- 
itive agreement between the parties. Bun- 
nett v. Smith, 2 D. & L. 380. 

20. To assumpsit by indorsee against ac- 
ceptor of a bill of exchange, the defendant 
pleaded, that at one sitting he lost to C., 
who won of hima sum exceeding £100, by 
gambling and playing at vingt-un ; and that 
afterwards, the defendant at one sitting Jost 
to C., who won of him, another sum exceed- 
ing £100 by gaming and playing at ha- 
zard; and that the defendant accepted the 
bill in part payment of those sums. At the 
trial, it was proved that the defendant and 
C. had played together at vingt-un and 
hazard, and that C. had won at the latter 
game ; but there was no evidence that the 
defendant had lost at vingt-un: Held, that 
the judge at Nisi Prius, might amend the 
plea under the 3 & 4 W. 4,c. 42,s. 23. 
Cooke v. Stafford, 2 D. & L. 399. 

21. Assumpsit; that in consideration 
that the plaintiff being an attorney, prac- 
tising in the Insolvent Court, would take 
the necessary steps to procure the defend- 
ant’s discharge under the Insolvent Act, the 
defendant promised to pay him his taxed 
costs. Averment, that he did take the ne- 
cessary steps, and that his costs were after- 
wards “‘ taxed by the court for the relief of 
Insolvent Debtors” at acertainsum., Breach, 
nonpayment. Held, bad on demurrer, for 
not averring a competent authority. M/or- 
gan v. West, 2 D. & L. 391. 

22. A declaration against the drawer or 
indorser of a foreign bill of exchange must 
allege that the bill was made in parts be- 
yond the seas ; therefore, where the decla- 
ration omitted such allegation, and the de- 
fendant pleaded, “ that he did not indorse 
the said inland bill :’°—Held, on special de- 
murrer, that the plea was good. Quere, if 
the indorsee of a bill of exchange be es- 
topped from denying the drawing, or pre- 
vious indorsement. Armani v. Castrique, 
2D. & L. 432. 





23. A declaration stated that the defend- 
ant wrongfully caused to be kept and con- 
tinued large quantities of dirt and rubbish, 
before then, wrongfully placed upon a pub- 
lic highway, near a wall and a canal ; by 
means whereof, the plaintiff, passing along 
the highway, was induced and caused to 
walk over the rubbish, and to fall into the 
canal. Plea, not guilty. Held, on motion 


in arrest of judgment, that the declaration 
Goldthorpe v. Hardman, 2 D 


was good. 
& L. 442. 

24. If a man enter into a promise of 
marriage in ignorance of the fact that the 
woman has had an illegitimate child, and 
discovers that before the marriage, and on 
that ground declines entering into the mar- 
riage, he has a right to do so, although the 
transaction as to the child may have taken 
place ten or more years ago, and the con- 
duct of the woman may have been since 
perfectly correct; but, if the man knew, 
or had reason to know, at the time of the 
promise, that the woman had such a child, 
and gave that afterwards as his reason for 
refusing to marry, that would be no defence 
in point of law to an action for breach of 
promise of marriage. Bench v. Merrick, 1 
C. & K. 463. 

25. In assumpsit against an attorney for 
negligence, the fact of his having been re- 
tained as an attorney is put in issue by the 
plea of non assumpsit. Aldisv. Gardner, 1 
C. & K. 564. 

26. A plea in abatement to an action ex 
contractu, must, to be a good plea, set forth 
the names of all the parties with whom the 
defendant was joined as a co-contractor. 
Crellin v. Brook, 1 C. & K. 571. 


PRINCIPAL AND AGENT. 


In an action against the owner of a ship, 
to recover money advanced to the captain 
for the use of the ship whilst in a home 
port :—Held, that the only question for 
the jury was, whether, under the circum- 
stances, the captain’s position was such as 
to constitute him the authorized agent of 
the owner, in order to procure such advan- 
ces, and that the state of the accounts be- 
tween the captain and the owner at the time 
had nothing to do with the case. William- 
son v. Page, 1 C. & K. 581. 


PRINCIPAL AND SURETY. 
1. A creditor took, as security for his 
debt, bills of exchange drawn and indorsed 
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by a surety, and accepted by the principal 
debtor. After these bills were dishonored, 
the creditor drew accommodation bills on, 
and which were accepted by, the principal 
debtor, but were paid by the drawer, when 
at maturity. On a bill filed by the surety, 
to restrain an action subsequently brought 


provides “ that the aforesaid rates and tolls 
to be taken by virtue of this act shall at 
all times be charged equally and after the 
same rate per ton per mile throughout the 
whole of the said railway in respect of the 
same description of articles, matters, or 
things; and that no reduction or advance 





against him on the bills, which had been | in the said rates and tolls shall either di- 
dishonored, the _ Vice-Chancellor Wigram rectly or indirectly be made partially or in 
reapers “4 —~ “ne a? ey awe favor of or — > | pao ocd 
the execution. Whether the surety was | company, or be confined to any particular 
discharged by the subsequent transactions | part of the said railway ; but that every such 
hich, without his knowledge, took place | reduction or ad ¢ rates and tolls 
which, without his knowledge, took place | reductien or advance of rates and tolls upon 
between the creditor and the principal debt- | any particular kind or description of articles, 
or, guere. Mackintosh v. Wyatt, 3 Hare, matters, or things, shall extend to and take 
562. . | place throughout the whole and every part 
2. Judgment was entered against A., B., | of the said railway, upon and in respect of 
a Sone a — of urge “ pe! — ever — ype ss agin 
»y the former as the principal debtor, and|and things so reduced or advanced, an 
the two latter as ti th. was taken in ‘shall pe AP to all athe De Slatoneta 
execution and discharged upon giving to | using thesame,or carrying the same descrip- 
the plaintiff a seat ae J pony = : | tion of articles, matters, and things thereon,” 
B. and C. were afterwards taken: e | By a subsequent act, 2 Vict, c. xxvii. s. 24, 
Court of Common Pleas made absolute | it is further enacted, “that the charges by 
with costs a rule to one a them without | the recited acts or either of them author- 
requiring them to undertake to bring nojized to be made for the carriage of any 
action. Hecles y, Fraser, 7 Scott, N. S. | passengers, goods, &c., to be conveyed by 
460, the said company, or for the use of any 








RAILWAY ACT. 
as 


Railway acts are to be construed 
strictly against the parties obtaining them, 


but liberally in favor of the public. By the 
163rd section of the 5&6 W. 4, c. evii., 
the act incorporating The Great Western 
Railway Company, authority is given to 
the public to pass along and upon the rail- 
way with carriages properly constructed, 
on payment of the tolls by the act provided. 
The 166th section enables the company to 
provide locomotive or other power for 
drawing or propelling passengers or goods 
along the railway, and to charge therefore 
certain other rates or tolls. The 167th 
section enacts that it shall be lawful for the 
company to use and employ locomotive en- 
gines or other moving powers, and in car- 
riages or wagons drawn or propelled there- 
by to convey upon the said railway, &c., 
passengers, cattle, goods, &c., and to make 
reasonable charges for such conveyance, to 
be from time to time determined upon. 
The 174th section authorizes the company 
to reduce the rates or tolls, and again to 
raise them, so that they shall not at any 
time exceed the amount by the act author- 
ized to be taken; and the 175th. section 


| steam power or carriage, to be supplied by 
ithe said company, shall be at all times 
charged equally to all persons, and after the 
same rate per mile, or per ton per mile, in 
respect of all passengers, and of all goods, 
&c. of a like description, and conveyed or 
propelled by a like carriage or engine pass- 
ing on the same portion of the line; and 
no reduction or advance in any charge 
for conveyance by the said company, or for 
the use of any locomotive power to be sup- 
plied them, shall be made either directly or 
indirectly in favor of or against any partic- 
ular company or person travelling upon or 
using the same portion of the said railway,” 
Upen a case stated for the opinion of the 
court, it appeared that the company had al- 
ways for the carriage of goods charged the 
public at the rate specified in certain print- 
ed bills, and a scale-book annexed to the 
case, and that for such charge they per- 
formed the loading and unloading and re- 
loading of the goods as explained in the 
case, and also the weighing ; but that by 
a general arrangement with cartiers, the 
latter had performed all those duties, and 
in addition hed made out what were called 
ticking off notes and carrier’s declaration 
tickets ; and had been allowed by the com- 
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pany a deduction of ten per cent. from the 
charges made to the public at large—the 
performance of the above duties being 
stated in the case to be a reasonable equiv- 
alent for the allowance of ten per cent. 
Held, that the company were not justified 
_in witholding the allowance from the plain- 
tiff, a carrier, who was willing to discharge, 
and in fact did discharge the duties for the 
performance of which such allowance were 
made ; and this, notwithstanding the com- 
pany were ready and willing to perform all 
the things which formed the consideration 
for that allowance. And held that the 
company were not justified in charging to 
the plaintiff, a carrier who collected and de- 
livered his own goods, the same sum for 
their conveyance along the railway that 
they charged to the public; and that the 
company had no right to place the plaintiff 
in this respect upon the same footing with 
the rest of the public by themselves per- 
forming the duty of collecting and deliver- 
ing his goods from and to his customers. 
Held, also, that the sums thus exacted 
from the plaintiff, being payment not made 
voluntarily, but in order to induce the com- 
pany to do that which they were bound to 
do without them, and for the refusal to do 
which an action on the case might have 
been maintained against them, might be re- 
covered back in an action for money had 
and received. Parker v. The Great West- 
ern Railway Company, 7 Scott, N. S., 837. 

2. A railway act imposed a penalty on 
the company for the interruption of any 
road, and, in the case of a private road, 
made the penalty “ payable to the owner 
thereof :” Held, that the tenant of the 
farm over which the road passed could not 
sue for the penalty. The same act enacted, 
that any penalty imposed thereby, the re- 
covery of which was not otherwise provi- 
ded for, might be recovered by summary 
proceeding upon complaint before two or 
more justices: Held, that this did not bar 
the party entitled from his remedy by ac- 
tion at law. Collinson v. Newcastle and 
Darlington Railway Company, 1 C. & K. 
546. 


RAPE. 


In a case of a rape against five, the pro- 
secutrix, when before the grand jury, did 
not know the names of the different prison- 
ers, but could not identify the persons :— 
Held, that the grand jury might call in 





another witness, who was before the exam 
ining magistrate, and there saw the prison- 
ers, and let the prosecutrix describe the 
different prisoners, and the other witness 
give their names; and that if the prisoners 
could not be identified by this mode, they 
might be brought before the grand jury. 
Reg. v. Jenkins, 1 C. & K. 536. 


RECEIVER. 


Difficulties in appointing a receiver of a 
partnership upon motion. Surviving part- 
ners insisted on continuing the partnership 
with the assets of a deceased partner. The 
Master of the Rolls thought the represent- 
atives of the latter entitled to a receiver. 
Madgwick v. Wimble, 6 Bea. 495. 


RELEASE. 


A party who, upon a compromise, had 
executed a general release, claimed relief 
on the ground of a large item in which he 
was interested, having, by mistake, been 
omitted in the account. Held, that he 
was entitled to relief, but that to obtain it, 
the release must be wholly set aside. A. B., 
the representative of a deceased partner, 
having filed his bill against C. D., the sur 
viving partner, for an account, A B. in con- 
sideration of £500, released C. D. from all 
claims, and the bill was dismissed. By mu- 
tual error, a debt of £2,000, owing to the 
partnership, but which was not then known 
to exist, was omitted in the consideration 
by both parties; C. D. afterwards received 
it. Held, that A. B., notwithstanding the 
release, was entitled to his share of the 
debt, but that to obtain it the whole account 
must be re-opened. Pritt v. Clay, 6 Bea. 
503. 


SETTLEMENT, (MARRIAGE). 


1. Construction of a clause framed to re- 
strain anticipation by a married woman of 
property settled to her separate use. It is 
not in all cases necessary that negative 
words should be introduced in the receipt 
clause, to complete the restraint on antici- 
pation, for that clause must be construed 
to relate to the income, subject to such 
restraints as are imposed by the former part 
of the settlement. Harrop v. Howard, 3 
Hare, 624. 

2. Upon the construction of a post nup- 
tial marriage settlement—Held, that the 
covenants entered into by one party were 
binding upon him only upon the condition 
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of the other party being bound by certain 
other covenants in the instrument; and 
that, as the latter party was under no obli- 

ation to execute the instrument, and re- 
fased to do so, the former party was not 
bound by the instrument in equity, although 
he had executed it, and although the cove- 
nants contained in it were for the benefit 
of an infant. Woodcock v. Monckion, 1 
Coll. 273. 

3. By a marriage settlement, trusts of 
certain property in the English funds were 
declared in favor of the husband and wife 
and issue of the marriage. The trustees 
afterwards retired from the trust, having 
transferred the whole of the trust fund into 
the American funds, in the names of new 
new trustees, who were Americans. Sub- 
sequently, upon an apprehension by the 
old trustees that this transfer amounted to 
a breach of trust, the husband deposited 
with them certain tobacco warrants, which, 
by a written agreement between the parties, 
the old trustees were to be at liberty to sell, 
for the purpose of recovering the trust 
fund ; they, by the same instrument, in con- 
sideration of this security, agreeing to sus- 
pend proceedings in America for the recov- 
ery of thetrust fund. In pursuance of this 
agreement the old trustees sold the tobacco 
warrants, and invested the produce in Ex- 
chequer bills; but it was afterwards deci- 
ded by a court of equity in England, that, 
at the time of the execution of the agree- 
ment, no breach of trust had been commit- 
ted ; and that the old trustees liad then no 
interest in the fund :—Held, that, as there 
was no consideration for the deposit or 
agreement, the old trustees had no right, 
as against the husband or his representa- 
tives, to retain the Exchequer bills for the 
benefit of the infant children of the mar- 
riage. Meinertzhagen v. Davis, 1 Coll. 
335. 


SET-OFF. 


In an action for goods sold, &c., the par- 
ticulars of demand stated the action to be 
brought “‘to recover the sum of £37, the 
balance of an account of £108,” (giving no 
eredit for any specific sums). The defend- 
ant pleaded as to £5, parcel, &c., a 
a set off to that amount: Held, that it was 
a question for the jury to say whether the 
balance claimed meant a sum, after giving 
credit for the £5 set-off. Townson v. Jack- 
son, 2D. & L. 369. 





SHERIFF. 

1. A sheriff’s officer, having a fi. fa. 
against A., called at his house when he was 
from home, waited till he returned, and 
then informed him of his business. Held, 
sufficient evidence to warrant the jury in 
finding that the writ was executed at the 
time of the officer’s entry. Bird v. Bass, 
6 M. & G. 143, 

2. A horse, pointed out by A., an execu- 
tion creditor, as the property of B. the ex- 
ecution debtor, having been seized under ft 
fa. C. claiming property, brought trespass 
against the sheriff, who applied for relief 
under the interpleader act. The Court of 
Common Pleas, instead of directing an is- 
sue, ordered that the action of the trespass 
should proced, and that A’s name should 
be substituted for that of the sheriff, sub- 
ject to the terms usually imposed where an 
issue is directed. Brown v. Ludham, 6 M. 
& G. 169. 

3. A return toa fi. fa. stated the sheriffs 
had paid a sum “ for rent due for the pre- 
mises whereon the said goods and chattels 
were taken in execution ;” but without 
stating that the rent was due at the time of 
the seizure. On motion to quash the re- 
turn, Held, sufficient. An interpleader 
rule directed that the possession money, up 
to a certain date, should be paid, in the first 
instance, by the claimant, A. B., and finally 
by the unsuccessful party. A. B. after- 
wards abandoned his claim. On the sher- 
iff being ruled by the plaintiff to return the 
writ, it appeared by his return, that he 
claimed to retain a certain sum for posses- 
sion money, &c., but not for what period 
of time he claimed it to be due: Held, suf- 
ficient. Reynolds v. Barford,2 D. & L. 
327. 

4. In trover against a sheriff and two 
bailiffs, the bailiffs pleaded separately, a 
justification under process issued out of the 
county court. .New assignment thereto, 
alleging the conversion to be the retainer of 
possession by the bailiffs after the issue of a 
supersedeas by the sheriff, and notice thereof 
to them. Plea to the new assignment, not 
guilty. The bailiffs were specially appoint- 
ed, and the sheriff took an indemnity from 
the plaintiff’s attorney. A verdict having 
passed against the sheriff at the trial: 
Held, on motion to enter the verdict in his 
favor, that he was not lable for the wrong- 
ful acts of his bailiffs after the issuing of 
the supersedeas. Semble, per Cressse!! * 
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that the sheriff is a judicial officer, with re- 
spect to process issued out of the county 
court, and, therefore, not liable for the acts 
of his bailiffs; and also that the new as- 
signment was ill pleaded, as showing only 
evidence of a conversion. Brown v. Cop- 
ley, 2D. & L. 332. 


SPECIFIC PERFORMANCE. 


1. A trustee entered into a contract for 
the sale of trust property, and it was agreed 
that the purchaser should, out of the pur- 
chase money, retain a private debt due to 
him from the trustee. Held, that a court 
of equity would not decree the specific per- 
formance of such a contract. Thomson v. 
Blackstone, 6 Bea. 470. 

2. Incases of specific performance, courts 
of equity exercise a discretion. In cases 
of great hardship, they will not interfere, 
but will leave the plaintiff to his remedy by 
recovery of damages at law. Trustees 
joined their cestut que trust in a contract 
for sale, and personally agreed to exonerate 
the estate from any incumbrances. There 
were considerable incumbrances, and it did 
not appear whether the purchase money 
would be sufficient to discharge them, or 
what would be the extent of the deficiency. 
The Master of the Rolls refused to decree 
a specific performance against the trustees, 
so as to compel them to exonerate the es- 
tate, but left the purchaser to his remedy 
by action for damages. Wedgwood vy. Ad- 
ams, 6 Bea. 600. 

3. A. contracted to purchase an estate of 
B., being at the same time under a secret 
understanding with C. to sell the estate to 
him ; and a contract was afterwards enter- 
ed into between A. and C. to that effect. 
Held, that a bill for specific performance 
was maintainable by A. and C. against B ; 
and the price being adequate, and it not being 
suggested by B., that he had ever refused, 
or was unwilling, or would have objected to 
treat with B., or might have obtained bet- 
ter terms from him, had he known the real 
circumstances of the case, the Vice-Chan- 
cellor Bruce decreed specific performance 
against him. Nelthorpe v. Holgate, 1 Coll. 
203 


TRESPASS. 

Certain goods belonging to the plaintiff 
were landed at the Custom House Quay 
upon a “sight entry.” The defendants, a 
landing surveyor and landing waiter, whose 





business it was to examine them in order to 
ascertain the duty payable thereon, conceiv- 
ing them to be prohibited goods, refused to 
proceed with the inspection, and placed 
them under “ stop ;” the goods were ulti- 
mately ordered by the commissioners to be 
restored, it being found that there was no 
legal ground for their detention :—Held, 
that the officers were not liable in trespass. 
Quere, whether they would have been li- 
able in another form of action, had it ap- 
peared that they had delayed for an un- 
reasonable time to examine and enter the 
goods. Jacobsohn v. Blake, 7 Scott, N.S. 
772. 


TROVER. 


1. One M., @ trader, being largely in- 
debted to his bankers, and being pressed by 
them for security, executed a conveyance 
to them of certain stock and effects enu- 
merated in a schedule annexed to the deed, 
with a power of sale on default in payment of 
£1,000 on demand ; the deed recited that M. 
was indebted to the bankers in the sum ot 
£1,000, but it contained no stipulation for 
fresh advances by them ; and, though it did 
not in terms purport to convey all M.’s 
property, it appeared that the agent of the 
bankers who negotiated the transaction was 
aware that M. in reality possessed no other 
property. M. retained possession of the ef- 
fects so conveyed until a few days before a 
fiat in bankruptcy issued against him :— 
Held, that the execution of this deed was 
an act of bankruptcy. The assignees 
brought an action of trover to recover the 
value of the goods seized by the bankers 
under color of the deed, and also an action 
for money had and received to recover the 
moneys paid in to M.’s account subse- 
quently to the act of bankruptcy. Held, 
that the plaintiffs were not estopped from: 
recovering in the latter action, by reason of 
their having set up as one ground upon 
which they were entitled to recover in the 
action of trover, that the debt, to secure 
which the deed was executed, had since 
been paid off. Lindon v. Sharp, 7 Scott, 
N.S. 730. 


TRUST. 

1. Testator devised his real estates to 
trustees in fee, in trust for T. M. for life, 
with remainder in trust for all the children 
of T. M. as tenants in common in tail, with 
remainders over, and ultimately, in trust 
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for his own right heirs ; and he bequeathed 
his personal estate to the trustees, in trust 
for Mary B for life, with remainder in trust 
for all her children who should attain 
twenty-one, with remainders in trust for T. 
M. and his children in like manner, and he 
directed that the timber or wood which 
should be upon his real estates, should be, 
from time to time, made use of for repair- 
ing the houses thereon, or otherwise for the 
benefit and advantage of his estates ; or 
that the same should be sold and the pro- 
ceeds applied in the manner in which his 
personal estate was thereinbefore directed 
to be applied: Held, that the direction or 
trust respecting the timber and wood on the 
estates, were not perpetual, but ceased on 
the inheritance vesting, in possession, in 
adult persons. Silvester v. Bradley, 13 
Sim. 75. 

2. Testator devised his real estates to A. 
B. and C.in trust that they, or the survi- 
vors or survivor of‘them, or the heirs of the 
survivor, should as soon as conveniently 
might be after his decease, but at their dis- 
cretion, sell the same ; and he empowered 
them and their heirs to make contracts with 
and conveyances to the purchasers; and 
declared that the receipts of them or the 
survivors or survivor of them, or the heirs, 
executors or administrators of such survi- 
vor, should be good discharges to the pur- 
chasers; and he directed that they, their 
heirs, administrators and assigns should 
hold the proceeds of the sale upon certain 
trusts. A. & B. disclaimed, and C. alone 
acted. He devised the estates to M. & N. 
upon the trusts affecting the same. After 
his death, M. & N. agreed tosell the estates 
to P. Held, that M. & N. were not enti- 
tled toexecute the trust for sale, as they 
were the devisees and not the heirs of C. 
Cooke v. Crawford, 13 Sim. 91. 

3. Trust for the support, clothing, and 
maintenance of an adult. Held, to be a 
trust for his benefit generally, and to de- 
volve to his assignees under the Insolvents’ 
Act, notwithstanding a provision to the 
contrary in the will by which the trust was 
created. Younghusband v. Gisborne, 1 Coll. 
400. 


TRUSTEE 


1. Trustees, with the consent of A. B. 
the tenant for life, had a power to sell the 
trust estate, and invest the produce in other 
real estate. In 1810, A. B., with the con- 





currence of the trustees, sold the estate for 
8,440/. and received the purchase-money. 
About the same time (but whether with the 
concurrence of the trustees was not proved,) 
A. B. purchased another estate for 17,400/. 
Of the 8,440/., 9,124], was paid by A. 
B. in part payment for the second estate ; 
the renainder was paid partly out of A. 
B.’s moneys, and partly by money raised 


| by a mortgage of the estate. The estate 


was conveyed to A. B. in fee. No ac- 
knowledgment or declaration of trust was 
ever made by A. B., and he retained pos- 
session of the estate till 30 years after, when 
he became bankrupt. The Master of the 
Rolls, against A. B.’s assignees, presumed 
under these circumstances, that the pur- 
chase had been made under the power for 
the benefit of the trust, and held that there 
had been no such adverse possession, and 
no such acquiescence on the part of the 
trustees, as to preclude the Court making 
a declaration that had a lien on the estate 
to the extent of the trust moneys invested 
in its purchase. Price v. Blakemore, 6 Bea. 
507. 

2. If an estate is devised to A. and his 
heirs upon certain trusts; A. ought not to 
devise the same, but ought to let it descend 
to his heir. If he devises it, his assets 
ought to bear the costs of getting the legal 
estate out of his devisee. Cooke v. Craw- 
ford, 13 Sim. 91. 

Upon the marriage of an English woman 
with a citizen of the United States, who 
was temporarily resident in England, the 
fortune of the wife, consisting of stock in 
the British funds, was assigned to trustees 
who were Englishmen, and relatives of the 
wife, upon certain trusts for the husband 
and wife, and the issue of the marriage. 
By the settlement, power was given to the 
trustees, with the consent of the husband 
and wife, to invest the trust property in the 
names of the trustees or trustee for the time 
being, in the public funds of Great Britain 
or America, or upon real securities in 
England, Wales, or America; and power 
was also given to the husband and wife, or 
the survivor, in case the existing trustees 
should be desirous of being discharged from 
the trusts, to appoint new trustees. After 
the marriage, the husband and wife lived for 
about five years in England, and then went 
to reside permanently in America, having, 
previously to their departure, appointed 
three Americans to act as trustees in the 
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room of the two original trustees, the trust | 


property being at the same time transferred 
by the English trustees mto the American 
funds in the name of the three American 
trustees; Held, that this appointment of 
American trustees, though not expressly 
authorized by the settlement, was valid. 
Upon the construction of the power for ap- 
pointing new trustees and the clause for the 
indemnity of the trustees contained in a 
marriage settlement. Held, that the ap- 
pointment of three new trustees in the room 
of the two original trustees of the settlement 
was valid. Meinertzhagen v. Davis, 1 Coll. 
335, 


USE AND OCCUPATION. 


The defendant and another person con- 
veyed to the plaintiff an undivided moiety 
of several houses, of which they were seized 
as devisees in trust. Of one of these 
houses the defendant had long before been 
in possession, and continued to occupy it 
after the conveyance: Held, that such oc- 
cupation did not of itself entitle the plaintiff 
to sue him for use and occupation. Tew v. 
Jones, 13 M. & W. 12. 


VARIANCE, 


_An indictment for perjury alleged the 
‘ial of an issue before E. S., Esq., Sheriff 
of D., by virtue of a writ directed to the 
said sheriff. The writ of trial put in evi- 
dence was directed to the sheriff, and the 
return was of a trial before him, but it was 
proved that, in fact, the trial took place be- 
fore a deputy, not the under-sheriff. Held, 
no variance. Reg v. Dunn, 2 Moo. 297. 


VENDOR AND PURCHASFR. 


1. King Charles the 2d, by letters patent, 
granted some property in fee, subject toa 
fee farm rent, and to a proviso of re-entry, 
in case a decree should be made at the suit 
of the king for repairing the property, and 
the same should afterwards remain for a 
year out of repair. The crown afterwards 
granted away the rent. Held, that the pro- 
viso for re-entry could not be exercised, 
and that it therefore formed no objection to 
the title to the property. By the conditions 
of sale no further evidence of identity was 
to be required than what was afforded by 
the abstract and the documents therein ab- 
stracted. The descriptions in the docu- 


sale by the purchasers’ solicitors. 





Held, that the purchaser was entitled to 
have further proof of the identity. Flower y. 
Hartopp, 6 Bea. 476 

2. Two houses held undér one lease, 
were sold separately to A. and B. The 
lease was produced and inspected at the 
The 
conditions of sale provided for the appoint- 
ment of the rent between the two purcha- 
sers but did not notice covenants to insure, 
&c., and a proviso for re-entry on non-per- 
formance, contained in the lease. Held, 
that though A. might be evicted by the 
default of B., still he was, under the cir- 
cumstances, bound to complete. Observa- 
tions on special conditions of sale. Pater- 
son v. Long, 6 Bea. 590; S. C. 5 Bea. 186. 

3. A vendor contracted to sell an estate 
in fee, with a stipulation, that if any dis- 
pute should arise as to the title, the same 
should be submitted to some eminent con- 
veyancer, and that in case he should be of 
opinion that a good title could not be made, 
the contract should be rescinded. Upon the 
delivery of the abstract, it appeared that the 
vendor’s mother had a life interest in the 
premises, and that her interest was known 
to the vendor at the time of the contract. 
Upon her refusing to join in the convey- 
ance to the purchaser: Held, that the 
vendor was not entitled to rely on the be- 
fore-meéntioned stipulation as a ground for 
rescinding the contract, but that the con- 
tract must be specifically performed, with 
compensation in respect of the life interest. 
Nelthorpe v. Holgate, 1 Coll. 203. 

4. A person, seized in fee of an estate 
subject to the life interest therein of his 
mother, and having knowledge of his mo- 
ther, and having knowledge of his mother’s 
interest, contracted to sell the estate to a 
party who had no actual knowledge of her 
interest, but knew, or might have known 
that she resided on the property as tenant 
for occupier: Held, that, although the 
mother’s residence might, as between her 
and the purchaser, have carried construc- 
tive notice of her rights, it was not neces- 
sarily notice as between the vendor and 
purchaser (in those respective characters, ) 
so as to deprive the purchaser of his right 
to compensation in respect of the life inter- 
est. Nelthorpe v. Holgate, 1 Coll. 203. 

5. Bill by a purchaser praying specific 
performance upon the terms of the vendor 


ments differed amongst themselves, and with | deducing a good title at her own expense, 
the description in the particulars of sale. |in the ordinary way dismissed; the Vice 
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Chancellor Bruce being of opinion, upon 
the construction of a series of letters, and 
upon the fact of the abstract of title having 
been delivered to the purchaser in the first 
instance, that the vendor entered into the 
negociation only upon this footing, namely, 
that she should deliver an abstract of title, 
and verify it, so far as she had the means in 
her possession, at her own expense, but that 
the purchaser, if upon perusal of the ab- 
stract he were satisfied with the title, 
should be at the expense of completing its 
verification. Thomas v. Blackman, 1 Coll. 
301. * 

The plaintiff, on the 26th of April, 1843, 
agreed to purchase the manor of S. from the 
defendant, and to complete the purchase 
according to certain conditions of sale ; and, 
upon the purchase taking place, agreed to 
sign an agreement for payment of the pur- 
chase money on or before the 24th of July, 
1843. It was also agreed, that, on the 
completion of the purchase, the purchaser 
should be entitled to the rents and profits 
of such parts of the estate as were let from 
the 24th June, 1843. The day of comple- 
ting the purchase was, for the convenience 
of the purchaser, altered from the 24th of 
June to the 24th of July. A tenant of cer- 
tain copy-hold premises, parcel of the ma- 
nor of S., having died seised thereof in 
1836, the admittance of the parties entitled 
to be admitted was postponed from time to 
time at their request, and did not take 
place till the Ist of July, 1843 ; andin Dec. 
of the same year the fine was paid to the 
defendant. ‘The conveyance of the manor 
to the plaintiff was executed by the vendor 
in August, 1843, and the purchase money 
was paid in the following September. An 
action for money had and received having 
been brought by the purchaser against the 
vendor, to recover the fine: Held, that the 
plaintiff was not entitled to recover. The 
Earl of Hardwicke v. Lord Sandys, 12 M. 
& W. 761. 





WARRANT OF ATT ORNEY. 


Statute 7 Geo. 4,c. 57, was passed in 
1826 and (by various statutes) continued 
till 16th Aug. 1838, on which day stat. 1 & 
2 Vict.c. 110. By statute 7 Geo. 4, c. 57, 
s. 33, a warrant of attorney, unless within 
twenty-one days from its execution it be 
filed, or judgment be entered, or execution 
issued upon, is fraudulent and void against 
the assignees of any insolvent debtor giv- 
ing such warrant, who files his petition af- 
ter the twenty-one days. By statute 1 & 
2 Vict. c. 110, s. 60, the same provision is 
made as to the assignees of every insolvent 
whose estate shall be vested after the 
twenty-one days under that act ; but this 
provision (by section 123) came into effect 
only on Ist Oct. 1838. In 1834, F. exe- 
cuted a warrant of attorney to defendant, 
which was not filed within twenty-one 
days. Judgment was entered up thereon 
in 1840; after which F. petitioned the 
Court of Insolvent Debtors, and his estate 
was vested in assignee. Held, that the 
warrant of attorney was fraudulent and 
void as against the assignee. Collis vy. 
Stone, 4 Q. B. 655. 


WRIT OF RIGHT 


A writ of right by journeys’ accounts 
sued out after the time allowed by stat.-3, 
& 4 W. 4, c. 27, s. 36, for suing out origi- 
nal writs of right is a nullity ; being anew 
writ, and not a continuance of a former 
one. But the court refused to set aside on 
motion, a writ so issued, and the subsequent 
proceedings ; the objection to the writ, &e., 
appearing on the record. In an action on 
a writ of right, the court will not allow the 
general mise to be pleaded in conjunction 
with other matters, under stat. 4 & 5 Anne, 
c. 16,8. 4. Davies v. Lowndes, 2 D. & ¥. 
272. 


END OF PART FOUR. 





